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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted the appellant on his pleas of guilty of making a false official statement and larceny, in violation of Articles 107 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 921 [hereinafter UCMJ].  The military judge sentenced the appellant to forfeit all pay and allowances, to be confined for two months, and to be dismissed from the service.  

In a pretrial agreement, the convening authority agreed to approve no confinement in excess of thirty days, but the parties agreed that the convening authority could approve any other lawfully adjudged punishment.  In his post-trial recommendation under Rule for Courts-Martial 1106 [hereinafter R.C.M.], the staff judge advocate properly noted the sentence limitation contained in the pretrial agreement and recommended that “only so much of the sentence as provides for forfeiture of all pay and allowances, confinement for 30 days and dismissal from the service, be approved.”  The convening authority’s action on the sentence provided, however, that “only so much of the sentence as provides for forfeiture of all pay and allowances, and confinement for 30 days, is approved and, except for the part of the sentence extending to dismissal, will be executed.”  

In his first assignment of error, the appellant argues that the convening authority expressly disapproved the appellant’s dismissal in his action; therefore, this court lacks jurisdiction to review the appellant’s court-martial under Article 66, UCMJ.  We disagree.  If the convening authority intended to disapprove the dismissal as requested by the trial defense counsel in the appellant’s R.C.M. 1105 matters, there would have been no need for the language in the action that provided, “except for the part of the sentence extending to dismissal.”  Taken as a whole, the convening authority’s action evidences his intent to approve the dismissal.  We hold, however, that the convening authority’s action is ambiguous and that a new action is required.  See R.C.M. 1107(g); United States v. Schiaffo, 43 M.J. 835 (Army Ct. Crim. App. 1996).  

The record of trial will be returned to the same convening authority to withdraw the action, dated 3 November 1999, and to substitute a corrected action in accordance with Article 60(c), (d), UCMJ, and R.C.M. 1107(g).  The record of trial will be returned to this court within thirty (30) days for such further disposition or review as may be required.  
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