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MEMORANDUM OPINION

-----------------------------------------
CAREY, Chief Judge:

A general court-martial composed of officer and enlisted members found appellant guilty, contrary to his pleas, of involuntary manslaughter, in violation of Article 119, Uniform Code of Military Justice, 10 U.S.C § 919 [hereinafter UCMJ].  The members sentenced appellant to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the government’s reply thereto, and the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We heard oral argument on 30 April 2004.  We find no basis for relief; however, appellant’s assignment of error III warrants comment.

ASSIGNMENT OF ERROR III

THE MILITARY JUDGE ERRED IN FAILING TO SUPPRESS PRIOR INSTANCES OF ALLEGED UNCHARGED MISCONDUCT WHERE THERE WAS NO PROOF THAT APPELLANT COMMITTED THE ACTS AND WHERE THE PROSECUTION USED THE PRIOR ACTS TO DEMONSTRATE THAT APPELLANT HAD THE PROPENSITY TO HARM HIS SON.

FACTS


On 7 November 2000, Austin Bresnahan, a three-month-old infant, died from a nonaccidental head trauma.  

UNCHARGED MISCONDUCT

Austin’s X-ray films and autopsy revealed that he had several healing rib fractures that were inflicted between four and eight weeks prior to his death.  Pursuant to Military Rule of Evidence [hereinafter Mil. R. Evid.] 404(b), the defense made a motion in limine to prevent the prosecution from introducing this evidence.  The military judge denied the defense motion and allowed the government to present the uncharged misconduct evidence.  

At trial, Doctor (Dr.) Phillip B. Gunther, M.D., an expert in radiology and identification of nonaccidental trauma in children, testified on the government’s behalf.  Doctor Gunther interpreted an abdomen X-ray film taken on 22 September 2000.  The abdomen X-ray film showed “a destruction of at least two of the left ribs laterally[]” near Austin’s underarm rib.  The abdomen X-ray film rib fractures were acute—occurring within the prior week of the time the X-ray film was taken.  Doctor Gunther also interpreted several chest X-ray films taken on 6 November 2000.  Those chest X-ray films revealed “multiple old rib fractures on both sides of [Austin’s] chest[]” that were more than four weeks old.  Doctor Gunther opined that Austin’s rib injuries were caused by nonaccidental trauma.  


After Dr. Gunther’s testimony, the military judge, sua sponte, gave the following instruction:  
I’m going to give you an instruction right now concerning the testimony and the evidence you just heard about the rib fractures.  Obviously, those are not charged in this case.  Evidence that Austin Bresnahan may have suffered injuries in the past may be considered by you for the limited purpose of its tendency, if any, to prove that the alleged injuries under consideration here were not caused by an accident or inadvertent act.  You heard Dr. Gunther testify that that was one of the things he used in determining or in coming to his conclusion that it was nonaccidental trauma.  Similarly, it may also be used as proof that the accused may have intended to inflict those injuries because evidence of prior injuries may indicate an intent to injure.  Note, however, that there is no direct evidence that the accused inflicted those prior injuries.  Therefore, you may not consider the evidence of prior injuries for purpose of deciding intent—I’m sorry.  Therefore, you may consider the evidence of prior injuries for purpose of deciding intent only if you conclude that the accused inflicted those injuries; that is, the rib fractures.  You may not consider this evidence for any other purpose, and you may not conclude from this evidence that the accused is a bad person or has criminal tendencies and that he therefore committed the offense charged.
Everybody understand what I’m saying?  That evidence is for very limited purposes only. 

Thereafter, Dr. David L. Bowerman, M.D., a coroner recognized as an expert in diagnosing deaths caused by child abuse and in forensic, anatomical, and clinical pathology, testified that on 7 November 2000, he performed Austin’s autopsy.   Regarding Austin’s rib fractures, Dr. Bowerman stated:

In a baby, they mean child abuse without any other evidence of a massive motor vehicle accident or explanation.  And, particularly, as I said, the location of these rib fractures are highly suspect for a squeezing process when an infant is shaken.  I already said that the ribs in a baby are extremely pliable and flexible, so it takes a considerable force to break those ribs.  And when a person may shake a baby, typically, he will hold the baby—or she will hold the baby—by the chest and shake that baby violently.  He or she can hold the baby by legs or arms or shoulders and achieve the same process of acceleration/deceleration and brain injury.


Doctor Bowerman stated that considering the “whole scenario, the hemorrhage in the brain, the retinal hemorrhages, the swelling of the brain, and [the] healing rib fractures,” Austin’s injuries resulted from nonaccidental trauma.  

The military judge, again sua sponte, instructed the panel members that 

Dr. Bowerman “talked about the rib fractures that he allegedly observed.  The same instruction I gave you earlier, of course, would apply to that evidence and that testimony, also.”      


At the conclusion of the evidence, the military judge, inter alia, gave the following instruction:

Evidence that Austin Bresnahan may have suffered injuries in the past may be considered by you for the limited purpose of its tendency, if any, to prove that the alleged injuries under consideration here were not caused by an accident or inadvertent act.  This is the same instruction I gave you earlier.  Similarly, it may also be used as proof that the accused may have intended to inflict these injuries because evidence of prior injuries may indicate an intent to injure.  Note, however, that there was no direct evidence that the accused inflicted the prior injuries.  Therefore, you may consider the evidence of prior injuries for purposes of deciding intent only if you conclude that the accused inflicted them.  You may not consider this evidence for any other purpose, and you may not conclude from this evidence that the accused is a bad person or has criminal tendencies and that he therefore committed the offense charged.

DISCUSSION


We review a military judge’s ruling on the admissibility of uncharged misconduct for an abuse of discretion.  United States v. Humpherys, 57 M.J. 83, 90 (C.A.A.F. 2002) (citing United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995)).   “We will not overturn a military judge’s evidentiary decision unless that decision was ‘arbitrary, fanciful, clearly unreasonable,’ or ‘clearly erroneous.’”  United States v. McDonald, 59 M.J. 426, 430 (C.A.A.F. 2004) (quoting United States v. Miller, 46 M.J. 63, 65 (C.A.A.F. 1997) (citations omitted)).  A military judge abuses his discretion if he admits the evidence based “upon an erroneous view of the law.”  United States v. Holt, 58 M.J. 227, 231 (C.A.A.F. 2003).    


“Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.”  Mil. R. Evid. 404(b).  Such evidence “may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident[.]”  Id.  We use a three-pronged test to determine the admissibility of uncharged misconduct.  “We evaluate:  (1) whether ‘the evidence reasonably supports a finding by the court members that appellant committed prior crimes, wrongs or acts’; (2) ‘[w]hat fact of consequence is made more or less probable by the existence of this evidence’; and (3) whether ‘the probative value [is] substantially outweighed by the danger of unfair prejudice[.]’”  Humpherys, 57 M.J. at 90 (alterations in original) (quoting United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989)); see also Huddleston v. United States, 485 U.S. 681, 690 (1988).  “[T]here must be sufficient evidence to establish [a]ppellant’s culpability regarding an incident of alleged misconduct in order to establish the relevance of that incident.  Each alleged incident of uncharged misconduct must pass through the ‘Reynolds filter.’”  United States v. Diaz, 59 M.J. 79, 94 (C.A.A.F. 2003).    

We have independently applied the three-pronged Reynolds test and conclude that the military judge abused his discretion by admitting the uncharged misconduct evidence.  There is no evidence, absent speculation and innuendo, that appellant caused Austin’s fractured ribs.  

PREJUDICIAL ANALYSIS 


Having concluded that the military judge abused his discretion when he admitted uncharged misconduct evidence, we must now evaluate whether the error materially prejudiced appellant.  UCMJ art. 59(a).  We analyze whether the erroneous admission was harmless under a four-part test.  McDonald, 59 M.J. at 430.  We weigh “‘(1) the strength of the Government’s case, (2) the strength of the defense case, (3) the materiality of the evidence in question, and (4) the quality of the evidence in question.’”  Id. (quoting United States v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999)).

The government’s case against appellant was strong.  On 6 November 2000, at approximately 0515, the paramedics arrived at appellant’s house.  They found Austin lying on his back on the bedroom floor with a very weak pulse and gasping for a few shallow breaths.  Austin was immediately taken to the hospital.

After learning that Austin suffered from nonaccidental head trauma, Detective Malek-Madani, of the Colorado Springs Police Department, spoke to appellant at the hospital.  Appellant had not spoken with any physician about Austin’s condition before talking with Detective Malek-Madani.  Appellant told Detective Malek-Madani that at approximately 0430, Austin woke for his regular feeding.  Mrs. Bresnahan got Austin from his crib, took him to their bed, and bottle fed him approximately six ounces of formula.  Mrs. Bresnahan then burped Austin and handed him to appellant.  When appellant took Austin back to his crib, Austin spit up some formula, choked on it, and was unable to catch his breath.  Appellant gave Austin rescue breaths and told his wife to call 911.


Detective Malek-Madani told appellant that Austin suffered a very serious brain injury, that his brain was bleeding, and that Austin was likely going to die from his condition.  She told appellant that Austin was either shaken or struck on his head.  Appellant then said he may have shaken Austin one or two times.  Appellant explained that when he took Austin back to his crib, he began crying and appellant tried to soothe him.  At that point, appellant demonstrated an up-and-down bouncing motion and said that Austin’s head may have “bobbed.”  Detective Malek-Madani demonstrated what she believed to be the classic shaken-baby syndrome( maneuver—to which appellant said he may have done that to Austin, but only once or twice.  

Appellant left the hospital and voluntarily accompanied Detective Malek-Madani to the police station.  Appellant continued to demonstrate an up-and-down bouncing motion when he explained how he tried to soothe Austin.  He confirmed that Austin first showed signs of distress only after the bouncing.    


Doctor Kenneth M. Gheen, M.D., an expert in pediatric intensive care medicine, treated Austin.  When Dr. Gheen saw Austin, Austin was totally comatose, dependent on a ventilator to breathe, and was in shock.  Doctor Gheen used an ophthalmoscope and because Austin’s pupils were very widely dilated, he was able to see retinal hemorrhages in Austin’s left eye.  A computerized axial tomography (CAT) scan and X-rays were done.  Doctor Gheen determined that Austin had a subdural hematoma on the left side of his brain and substantial brain swelling.   


After appellant returned from the police station, Dr. Gheen talked with him.  Appellant told Dr. Gheen that he had shaken Austin, although he did not think he shook him that hard.  Doctor Gheen’s notes reflected, in part, that “[s]hortly after shaking him, his father laid him down, and Austin . . . vomit[ed] . . . .”  

Doctor Gheen opined that: 
Austin died of shaken-baby syndrome.  I believe that somebody violently shook him, leading to his ultimate demise in the intensive care unit . . . .  We have a perfectly normal baby that, by all accounts in his history, was fine and then suddenly developed these symptoms.  With those findings, it’s what we call pathognomonic.  It’s—that’s shaken-baby syndrome.  And to explain it any other way is, in my opinion, implausible.           


. . . .
I believe Austin would have been symptomatic right away.  The symptoms that he had, the acute change that he had, you’re not going to be normal for awhile and then suddenly show those symptoms.  I believe he would have been symptomatic right away.  I’ve had numerous cases where I know that to be true, and that’s my opinion.


Doctor Gheen further stated that “a New England Journal of Medicine article 
. . . specifically states that [shaken-baby syndrome] can be one-sided.  You can have the hemorrhage on one side or the retinal hemorrhage on one side.”   


Doctor Donald J. Sceats, Jr., M.D., an expert in neurosurgery specializing in nonaccidental trauma in children, opined that Austin’s injuries were consistent with shaken-baby syndrome and that, to a reasonable degree of medical certainty, the shaking occurred that morning. 


Doctor Nieca D. Caltrider, M.D., a pediatric ophthalmologist, detected that Austin had retinal hemorrhaging in his left eye.  Doctor Caltrider testified that a unilateral hemorrhage, as in Austin’s case, occurs in approximately 20% of suspected shaken-baby cases.  Appellant told Dr. Caltrider that when he took Austin into his bedroom, he began crying and that he may have “shook him some, a little harder than he should.  And when he put Austin down, he heard some gurgling sounds, and he turned him over, and he vomited and became gray.”  


Doctor Gunther, the radiologist, also reviewed Austin’s CAT scans.  Doctor Gunther concluded that Austin had bleeding in his brain and that the density of blood suggested that it was an acute injury, less than seven days old.  He stated that as a radiologist, he could not narrow the time frame down to one or two days, but could say the injuries were not eight to ten days old.  Doctor Gunther also described Austin’s swelling as acute or immediate.  

Doctor Bowerman, the coroner, confirmed that Austin had subdural bleeding on the left side of his brain and because the blood was bright red, concluded that the bleeding was fresh, acute or short-term.  The autopsy also revealed acute brain swelling.  Doctor Bowerman removed Austin’s injured eyeball and sent it to an ophthalmologic pathologist for testing.  The ophthalmologic pathologist concluded that the hemorrhages in Austin’s left eye were “highly suspect for shaken-baby syndrome.” Doctor Bowerman opined that Austin’s injuries were consistent with shaken-baby syndrome, stating that: 

when there is a violent shaking, they will become symptomatic almost immediately, if not immediately.  And the symptoms are a lower level of consciousness.  They may become unconscious.  They may vomit.  They may become irritable.  They may have a seizure or a convulsion.  And they may stop breathing.


The defense case was weak.  Staff Sergeant James M. McKee, one of appellant’s supervisors, testified that appellant was a good duty performer.  Major Nancy J. Steimer, a nurse-midwife, testified that appellant accompanied his wife to her pre-natal appointments and seemed interested in the development of the pregnancy.  Major Craig R. Webb, M.D., an expert in pediatrics, child-abuse syndrome, and child abuse, described risk factors associated with child-abuse syndrome; i.e., Mrs. Bresnahan, who was responsible for the home, kept a “dirty” house with potentially dangerous items within the children’s reach, the children’s linens were “soiled,” the children were sometimes inappropriately dressed or dirty—which are all signs of neglect that increases the risk of abuse.  Major Webb testified, however, that in his opinion, Austin ultimately died from shaken-baby syndrome.    

Doctor Stephen A. Smith, M.D., an expert in child neurology and pathology with expertise, training, and experience in shaken-baby syndrome, also testified for the defense.  Doctor Smith testified that the severity of Austin’s injuries and their unilateral nature “[indicated] that there had been prior damage to the baby . . . this child had been traumatized on multiple occasions, dating back at least 6 weeks, if not 8 weeks, prior to the tragic morning.”  Doctor Smith opined that Austin’s injuries were from: 
[a] blunt flat blow to the entire left side of the head, probably causing some contusion to the eye at the same time, and [causing] this hematoma to form and the edema in the brain or the swelling . . . .


. . . .

If this baby had only been shaken, I would expect the injury to be more symmetrical one side to the other and not this asymmetrical.  Secondly, with the subdural on the one side and with hemorrhages and eye involvement only on the same side suggests to me that there has been a blunt, very blunt, force applied to the left side of the head, a quite significant force at some point.  And judging from the nature of the degree of swelling and shift, I would say this occurred somewhere in the 12 to maybe even 24 or 36 hours prior to hospitalization.


Doctor Bowerman, the coroner, stated that blunt-force trauma is typically associated with bruises, scrapes, and sometimes lacerations or cuts.  He did not find any signs of external head trauma when he examined Austin.  Doctor Gunther, the radiologist, stated that in direct trauma to the head, you would have focal scalp swelling and possible skull fractures.  Austin did not exhibit those injuries.  In addition, on 5 November 2000, the day before Austin showed any signs of distress, he was very playful, ate well, did not vomit, and did not have a cough, congestion, or fever.  

In light of the overwhelming evidence the government presented, the materiality and quality of the uncharged misconduct is minimal.  When the military judge instructed the panel, he put the uncharged misconduct in context.  The uncharged misconduct instructions included an express caveat to the members that they could consider the rib fractures for the purpose of deciding intent only if they concluded that appellant caused those injuries.  Absent evidence to the contrary, “[c]ourt members are presumed to follow the military judge’s instructions.”  United States v. Tyndale, 56 M.J. 209, 216 (C.A.A.F. 2001) (citing United States v. Holt, 33 M.J. 400, 408 (C.M.A. 1991)).  There is no evidence that these court members did otherwise.  By properly instructing the members, the military judge curtailed any misuse of the uncharged misconduct evidence.   


We are confident that the findings of the court-martial were not substantially influenced by the improperly admitted evidence.  See Kotteakos v. United States, 328 U.S. 750, 764-65 (1946).  


Accordingly, the findings of guilty and the sentence are affirmed.  

Senior Judge MERCK and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( “Shaken baby syndrome is a severe form of head injury that occurs when a baby is shaken forcibly enough to cause the baby’s brain to rebound (bounce) against his or her skull.  This rebounding may cause bruising, swelling, and bleeding (intracerebral hemorrhage) of the brain, which may lead to permanent, severe brain damage or death.”  [National Institute of Neurological Disorders and Stroke] Shaken Baby Syndrome Information Page, National Institute of Neurological Disorders and Stroke, July 1, 2001.
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