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MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of desertion (terminated by apprehension), larceny (of property of a value of more than $100.00), and obtaining services (of a value of more than $100.00) under false pretenses in violation of Articles 85, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 921, and 934 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the briefs filed by counsel addressing the issue specified by this court.
  We have determined that appellant’s Grostefon assertions do not entitle him to relief; however, the specified issue has merit and we will grant appropriate relief.

FACTS


Appellant entered active duty on 15 September 1998.  On 17 September 1998, appellant was assigned and reported to the 10th Replacement Company, which was the in-processing company for Fort Drum.  In late September 1998, appellant deserted his unit.  The 10th Replacement Company failed to report appellant absent without leave, and, after thirty days, failed to drop appellant from the rolls as a deserter.  Between on or about October 1998 and October 1999, appellant utilized TRICARE
 insurance benefits for himself and his dependents.  Appellant remained away from his unit until he was apprehended on 15 January 2000.  Appellant, in accordance with his plea, was convicted, inter alia, of The Specification of Charge III, which read:

In that Specialist Christopher Bieger, U.S. Army, did, at or near Buffalo, New York, between on or about 20 September 1998 and 1 December 1999, with intent to defraud, falsely pretend to be a soldier entitled to TriCare health benefits, then knowing that the pretenses were false, and by means thereof did wrongfully obtain TriCare Insurance services of a value over $100.00, to wit:  medical treatment for the said Specialist Christopher Bieger, his wife Rebecca Bieger and his daughter.

(Emphasis added).

DISCUSSION


As our superior court stated in United States v. Olinger:


We will not overturn a military judge’s acceptance of a guilty plea based on a “mere possibility” of a defense.  The record must “show a ‘substantial basis’ in law and fact for” rejecting the plea of guilty.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  We also will not “speculate post-trial as to the existence of facts which might invalidate an appellant’s guilty pleas.”  United States v. Johnson, 42 M.J. 443, 445 (1995).

50 M.J. 365, 367 (1999)(emphasis added)(quoting United States v. Faircloth, 45 M.J. 172, 174 (1996)).  However, an accused’s willingness to admit guilt cannot make an otherwise defective plea provident.  United States v. Peele, 46 M.J. 866, 868 (Army Ct. Crim. App. 1997); United States v. Watkins, 32 M.J. 527, 529 (A.C.M.R. 1990).

Assuming that the government is correct in arguing that TRICARE benefits, similar to CHAMPUS benefits, cease when a service member is declared to be in a desertion status,
 appellant and his dependents’ entitlements would have ceased, “as of 12:01 a.m. on the day following the day the desertion status is declared,” 32 C.F.R. § 199.2 (emphasis added).  Since the government failed to administratively declare appellant a deserter, the first determination of his deserter status was when he was convicted of desertion at his court-martial.  Thus, for criminal prosecution purposes, the eligibility for TRICARE would have existed at the time the TRICARE services were received.


Accordingly, the findings of guilty of Charge III and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, and reduction to Private E1.


Judge CURRIE and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�  


WHETHER THE MILITARY JUDGE ERRED IN FINDING THAT THERE WAS AN ADEQUATE BASIS TO ACCEPT THE APPELLANT’S PLEA OF GUILTY TO OBTAINING TRICARE INSURANCE SERVICES UNDER FALSE PRETENSES WHEN APPELLANT DESERTED HIS UNIT, EVEN THOUGH HIS UNIT FAILED TO REPORT HIS ABSENCE AND FAILED TO DROP HIM FROM THE ROLLS





� TRICARE is the Department of Defense healthcare program for active duty personnel, retirees, and their families.





� The elements of obtaining services under false pretenses are:





(1)  That the accused wrongfully obtained certain services;





(2)  That the obtaining was done by using false pretenses;





(3)  That the accused then knew of the falsity of the pretenses;





(4)  That the obtaining was with the intent to defraud;





(5) That the services were of a certain value; and





(6)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.





Manual for Courts-Martial, United States, Part IV, para. 78b.





� “A service member is a deserter, or in a desertion status, when the Uniformed Service concerned has made an administrative determination to that effect, or the member’s period of authorized absence has resulted in a court-martial conviction of desertion.”  32 C.F.R. § 199.2.
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