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MEMORANDUM OPINION

-----------------------------------------
ECKER, Judge:


Consistent with his pleas, appellant was convicted by a military judge sitting as a special court-martial, of willfully damaging military property (two specifications), willful destruction of private property, and larceny, in violation of Articles 108, 109 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 908, 909, and 921 (1988)[hereinafter UCMJ].  Contrary to his pleas, he was convicted of dereliction of duty and unlawful entry in violation of Articles 90 and 134, UCMJ, 10 U.S.C. §§ 890 and 934.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for thirty days, forfeiture of $582.00 pay for one month, and reduction to Private E1.


Appellant asserts that his conviction for dereliction of duty under the Specification of Charge I is legally and factually insufficient.  He requests dismissal of that charge and specification and reassessment of his sentence.  We disagree.

BACKGROUND

The Specification of Charge I alleged in pertinent part that appellant, knowing “of his duties as Staff Duty Runner . . . was derelict . . . in that he willfully failed to

safeguard unit and personal property, as it was his duty to do” (emphasis added).  The parties submitted the question of guilt or innocence under this specification for decision based solely on the stipulation of fact and the providence inquiry
 in support of appellant’s guilty pleas.  

That stipulation focused on appellant’s willful damage and destruction of personal and military property.  However, it also contained the following statement of fact:

4.  The appellant had served as 703rd [Main Support Battalion] staff duty driver
 on numerous occasions.

5.  At approximately 2130 on February 4, 1996, the [Staff Duty Noncommissioned Officer] instructed the appellant to conduct a security check of three 703rd [Main Support Battalion] areas on Harvey Barracks: the A Company motor pool, the A Company warehouse, and the B Company motor pool.  The appellant instead went to Building 123 on Harvey Barracks . . . .” 

Both counsel referenced these facts in their closing arguments on findings, but focused on appellant’s conduct at Building 123.
  The military judge, after conducting a thorough Bertelson
 inquiry, entered findings of guilty, but excepted out the words “and personal.” 


The government concedes as error appellant’s conviction for dereliction of duty, citing Rule for Courts-Martial 307(c)(4) discussion [hereinafter R.C.M.] and United States v. Hickson, 22 M.J. 146 (C.M.A. 1986),
 and joins in urging dismissal.  Under the facts of this case, we find this concession to be unsupported and therefore decline to accept it.  See United States v. Taylor, 47 M.J. 322, 328 (1997)(Crawford, J., dissenting) (citing United States v. Emmons, 31 M.J. 108, 110 (C.M.A. 1990)); United States v. Hand, 11 M.J. 321 (C.M.A. 1981); United States v. Wille, 9 U.S.C.M.A 623, 627, 26 C.M.R 403, 407 (1958).

LAW

 
Concerning claims of legal insufficiency, our test is “whether after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307, 319 (1979).  Our standard for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” we ourselves are convinced of the appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).


The offense of dereliction of duty is condemned by Article 92(3), UCMJ.  To affirm a conviction under this provision we would have to find evidence in the record showing that (a) an accused had knowledge of (b) certain assigned duties and (c) failed, either willfully or through neglect or culpable inefficiency, to perform those duties.  Manual for Courts-Martial, United States, 1995 edition, Part IV, para. 16(b)(3). 


In the military, the statute and pleadings generally serve to provide notice sufficient for constitutional requirements.  United States v. Weymouth, 43 M.J. 329, 333 (1995); Francis A. Gilligan And Fredric I. Lederer, Court-Martial Procedure,  § 6-12.00 (1991).  Among other things, the specification (e.g., the pleadings) should be “sufficiently specific to inform the accused of the conduct charged [and] to enable the accused to prepare a defense . . .”  R.C.M. 307(c)(3) discussion, para. (G)(iii).


Thus, the question of the sufficiency of notice involves two interrelated questions: (a) are the terms used in the pleading sufficient to reasonably implicate the act on which a conviction is based; and (b) would appellant be protected against future prosecution for the same conduct?  The first issue relates to notice.  The second addresses double jeopardy concerns.  United States v. Russell, __ M.J. __ (Court of Appeals for the Armed Forces, 23 Jan. 1998)(citing United States v. Brecheen, 27 M.J. 67 (C.M.A. 1988)); United States v. Watkins, 21 M.J. 208 (C.M.A. 1986).

ANALYSIS

By his stipulation, appellant admitted as fact that he had been assigned the duty to verify the security of specific sites within the battalion area.  He further admitted that he did not execute those duties.  Instead, appellant undertook a self-help quest to recover personal property he believed was unfairly withheld from him, thereby generating the remaining charges against him.


We find that the language of the specification fairly charges this offense and that appellant should have recognized this situation.  While it may be that appellant and his trial defense counsel chose to read the specification more narrowly, they did so at appellant’s peril.  This is particularly so given that they undoubtedly participated in developing the stipulation of fact.  

In any event, it is clear from his arguments that the trial counsel did not view the facts narrowly and the military judge, through his findings, concurred.  We find this conclusion to be amply supported by the evidence and both legally and factually sufficient.

We have considered the matters personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.

Senior Judge GORDON and Judge Johnston concur.
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Lieutenant Colonel, JA







Clerk of Court 

� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).


 


� Appellant testified during the plea inquiry that the phrases “staff duty driver” and “staff duty runner” referred to the same duty position. 


 


� The evidence established that appellant, seeking to recover personal property which had been co-mingled with that of an AWOL soldier, broke into the building and proceeded to damage or destroy military and private, personal property.  Counsel’s arguments concerning the allegation of dereliction of duty focused on these facts, but also cited appellant’s special “duty status” as staff duty driver/runner and the staff duty non-commissioned officer’s order.





� United States v. Bertelson, 3 M.J. 314 (C.M.A. 1977).





� The R.C.M. reference condemns the unreasonable multiplication of charges against an accused while Hickson holds that it is not dereliction of duty to fail to “prevent” or report one’s own criminal conduct.  Notwithstanding this concession, government counsel forcefully argue, in a lengthy brief, that appellant’s claim of legal and factual insufficiency is without merit.


 


� However, case law suggests, that to a degree, the evidence introduced at trial is also a component of notice.  See United States v. Foster, 40 M.J. 140, 145 n.5 with the concurrence by Sullivan, C.J., at 148 (C.M.A. 1994); Weymouth, 43 M.J at 335.*





*Corrected  





PAGE  
4

