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MEMORANDUM OPINION

-----------------------------------------
KIRBY, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his plea, of possessing child pornography, in violation of 18 U.S.C. 
§ 2252A(a)(5)(A), as assimilated through Uniform Code of Military Justice, Article 134; 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence as adjudged and credited appellant with thirty days of confinement credit.
The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  Appellant asserts, inter alia, that appellant’s plea of guilty to the Specification of the Charge was partially improvident.  We agree and will grant relief in our decretal paragraph.
FACTS
The Specification of the Charge( alleged:

In that Specialist Daniel M. Sherriff, U.S. Army, did at Fort Hood, Texas, on land owned by, leased to, or otherwise used by or under control of the United States Government, on or about 3 May 2002 knowingly possess one Western Digital and one Maxtor Computer hard disk containing about seven-thousand (7,000) still images and forty-five (45) films containing moving images of child pornography; knowingly possess a Travel Star computer hard disk which contained about ten (10) films containing moving images of child pornography; knowingly possess about two-hundred and five (205) computer floppy diskettes which contained about seventy-five (75) still images of child pornography and; knowingly possess five (5) Zip disks which contained about four-hundred (400) still images and two (2) films containing moving images of child pornography in violation of Title 18, U.S. Code Section 2252A(a)(5)(A).
During the providence inquiry, the military judge erroneously advised appellant that he was accused of possessing “12 movie videos” instead of a total of fifty-seven films, as alleged in the Specification of the Charge.  While questioning appellant during the providence inquiry, the military judge again referred to “12 movies.”  The government concedes that the military judge only established a factual predicate to support a plea of guilty to twelve films, rather than fifty-seven films as alleged in the Specification of the Charge.
DISCUSSION

The standard of review to determine whether a guilty plea is provident is if the record reveals a substantial basis in law or fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  The military judge must make an inquiry of the accused to ensure “that there is a factual basis for the plea.”  Rule for Courts-Martial 910(e).  The providence inquiry must “‘make clear the basis for a determination by the military trial judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty.’”  Jordan, 57 M.J. at 238 (quoting United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969)).  As the parties agree, the facts as revealed by appellant during the providence inquiry only support a finding of guilty to possessing a total of twelve films containing child pornography.
Accordingly, the court affirms only so much of the finding of guilty of the Specification of the Charge as follows:
In that Specialist Daniel M. Sherriff, US Army, did at Fort Hood, Texas on land owned by, leased to, or otherwise used by or under control of the United States Government, on or about 3 May 2002 knowingly possess one Western Digital and one Maxtor Computer hard disk containing about seven-thousand (7,000) still images of child pornography; knowingly possess a Travel Star computer hard disk which contained about ten (10) films containing moving images of child pornography; knowingly possess about two-hundred and five (205) computer floppy diskettes which contained about seventy-five (75) still images of child pornography; and knowingly possess five (5) Zip disks which contained about four-hundred (400) still images and two (2) films containing moving images of child pornography in violation of Title 18, U.S. Code Section 2252A(a)(5)(A).
The finding of guilty to the Charge is affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MARY B. CHAPMAN







Deputy Clerk of Court

( Appellant was originally charged with four specifications of possessing child pornography.  The military judge consolidated the four specifications of the Charge into one specification, upon defense motion.  
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