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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of conspiracy to commit larceny, damaging private property (six specifications), wrongful use of marijuana, and larceny (three specifications), in violation of Articles 81, 109, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 909, 912a, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of confinement for fourteen months, forfeiture of all pay and allowances, and a dishonorable discharge, crediting the appellant with eighty-eight days served in pretrial confinement against the adjudged sentence to confinement.  


In a single assignment of error in this Article 66, UCMJ, appeal, the appellant asks us to consolidate two of the larceny specifications because they constitute an unreasonable multiplication of charges.(  We will grant the relief sought, but not for the reason asserted by the appellant.


With the exception of the use of marijuana offense, all of the appellant’s offenses stemmed from a one-evening spree in which the appellant and a friend broke into six different privately owned vehicles and stole various items of personal property from two of them.  In addition to taking personal property from one of those vehicles, the appellant and his co-conspirator stole a military protective mask and its carrying case.  The larceny of government property and the larceny of private property were separately charged in Specifications 1 and 2 of Charge II, respectively.  During the providence inquiry, the military judge ascertained that these two charged larcenies occurred simultaneously from the same vehicle.  


When the military judge noted, sua sponte, that the two specifications appeared to charge one larceny, the trial counsel agreed, but stated that two specifications were used due to the different nature of the property taken.  The military judge then ruled that the combined maximum penalty for both of the specifications would be the maximum penalty for the larceny of government property.  The trial defense counsel made no motion to consolidate the specifications and did not argue that the two specifications constituted an unreasonable multiplication of charges or that they were multiplicious for findings purposes.


The appellant now contends that he was subjected to an unreasonable multiplication of charges.  Government appellate counsel respond that failure to object on this basis at trial waives appellate consideration of the issue, absent plain error, citing United States v. Erby, 46 M.J. 649, 652 (A.F. Ct. Crim. App. 1997), aff’d in part and modified in part, 49 M.J. 134 (1998), and Rule for Courts-Martial 905(b)(2) and (e).  We agree with government appellate counsel that the failure to object at trial to an unreasonable multiplication of charges waives appellate consideration of this issue.  We find, however, that it was improper to charge the appellant with two different larcenies where the articles were contemporaneously taken by the appellant from one vehicle.  On that basis, we grant the relief sought, in spite of the failure to raise the issue before the trial court.  

Larceny of private property and larceny of government property are prohibited by the same codal provision, Article 121, UCMJ.  When Congress intended to treat military property offenses differently from private property offenses, it created separate offenses.  Compare UCMJ art. 121, with UCMJ art. 108 (damaging military property), and UCMJ art. 109 (damaging private property).  The President, exercising his statutory authority under Article 56, UCMJ, to prescribe maximum punishments for offenses, chose to provide a greater penalty for larcenies of military property than for private property, but his actions did not create two separate statutory violations.  United States v. Coffman, 45 M.J. 669, 671 (Army Ct. Crim. App. 1997), rev’d on other grounds, 50 M.J. 52 (1998); accord United States v. Bellett, 36 M.J. 563, 564 (A.F.C.M.R. 1992) (holding that the character of the property is not an element of the crime of larceny, merely an aggravating factor bearing on the maximum punishment).  

Applying the language of the Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 46c(1)(h)(ii), that larceny of several articles belonging to different people from the same place at the same time is a single larceny, we conclude that Specifications 1 and 2 of Charge II should have been consolidated for charging purposes.  Ample authority exists that separately charging larcenies occurring at the same place and time against separate victims is improper.  See, e.g., United States v. Martin, 36 M.J. 315 (C.M.A. 1993); United States v. Orr, 20 M.J. 139 (C.M.A. 1985) (summary disposition); Coffman, 45 M.J. at 671.  Under the circumstances of this case, and applying the test for plain error set forth in United States v. Powell, 49 M.J. 460, 463-64 (1998), we find the failure to consolidate the two larceny specifications constituted an error that was plain and obvious.  The error materially prejudiced the appellant because he was convicted of two offenses of larceny where the underlying misconduct supported a conviction for only one offense.  Accordingly, we will consolidate the two specifications.  In view of the military judge’s ruling on the maximum punishment, we conclude that the appellant was not prejudiced as to sentence.

Specifications 1 and 2 of Charge II are consolidated by inserting in Specification 1, after the words “United States Government,” the words and figures: “and a compact disc player, approximately fifty compact discs, and two compact disc cases, of a total value greater than $100.00, the property of Specialist Warrick Craig.”  The finding of guilty of Specification 2 of Charge II is set aside, and that specification is dismissed.  The finding of guilty of Specification 1 of Charge II, as amended, is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the entire sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( We have considered the matters personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  
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