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MEMORANDUM OPINION
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SULLIVAN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to wrongfully introduce with intent to distribute Lysergic Acid Diethylamide (LSD) onto a military installation, wrongful introduction with intent to distribute a controlled substance (LSD and marijuana) onto a military installation, wrongful use of a controlled substance (LSD, cocaine, marijuana, and methylenedioxymethamphetamine (ecstasy) (four specifications)), and wrongful distribution of LSD, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  A panel of officer and enlisted members convicted appellant, contrary to his pleas, of wrongful distribution of ecstasy, in violation of Article 112a, UCMJ, and sentenced appellant to a bad-conduct discharge, confinement for eighteen months, and reduction to Private E1.  The convening authority’s action provided:
In the case of Specialist (E4) Steven E. Spencer . . . only  so much of the sentence as provides for confinement for fourteen (14) months; to be reduced to the grade of E1; and to be discharged with a bad conduct discharge, and, except for that part of the sentence extending to the bad conduct discharge, is approved and will be executed.  The accused will be credited with thirty one (31) days confinement against the sentence to confinement. [second emphasis added]

This case is before the court for review pursuant to Article 66, UCMJ.  For the reasons discussed below, we will return this case for a new recommendation and action.

This is a case where the Staff Judge Advocate (SJA) significantly failed to pay attention to the accurate preparation of post-trial documents.
  Although appellant does not assign error from the convening authority’s action, we review de novo the accuracy and effect of a convening authority’s action.  See United States v. Tamez, 63 M.J. 201, 202 (C.A.A.F. 2006); United States v. Loft, 10 M.J. 266, 268 (C.M.A. 1981).  “The convening authority . . . in his sole discretion, may approve, disapprove, commute, or suspend the sentence in whole or in part.”  Article 60(c)(2), UCMJ; see also Rule for Courts-Martial [hereinafter R.C.M.] 1107(b)(1) (“The action to be taken on the findings and sentence is within the sole discretion of the convening authority.”).  The formal action document signed by the convening authority orders the appropriate delay in execution of the bad-conduct discharge; however, it is unclear whether the bad-conduct discharge was approved as part of the sentence.
 
If a convening authority’s action is found to be “incomplete, ambiguous, or erroneous,” this Court is obligated to return the action to the convening authority for clarification or issuance of a corrected action.  See R.C.M. 1107(g).  “[W]hen the plain language of the convening authority's action is facially complete and unambiguous, its meaning must be given effect.”  United States v. Wilson, 65 M.J. 140, 141 (C.A.A.F. 2007).  Where, however, the plain language of the action is ambiguous, the appellate courts may examine the surrounding documentation to “interpret an otherwise unclear convening authority action.”  United States v. Politte, 63 M.J. 24, 26 (C.A.A.F. 2006) (citing Loft, 10 M.J. at 268).  Accordingly, we must first determine whether the action is ambiguous.  
The first part of the language in the action quoted above suggests the convening authority intended to approve fourteen months of confinement, reduction to E-1, and a bad-conduct discharge.  The second part, however, seemingly exempts the bad-conduct discharge from the approved sentence.  Cf. BankAmerica Corp. v. United States, 462 U.S. 122, 134 (1983) (noting the internal inconsistencies in the language of a statute).  The inclusion of this apparent redundant language—“to be discharged with a bad conduct discharge, and, except for that part of the sentence extending to the bad conduct discharge”—is difficult to resolve on its face.
  Cf. Potter v. United States, 155 U.S. 438, 446 (1894) (presence of statutory language “cannot be regarded as mere surplusage; it means something”).  The most reasonable interpretation is the convening authority intended to approve the bad-conduct discharge and simply not execute it until completion of appellate review pursuant to Article 66, UCMJ.  In light of the vagueness of the convening authority’s action and in order to safeguard appellant’s rights under Article 66, UCMJ, we consider the language of the action ambiguous.  See R.C.M. 1107(g).
Our examination of documents in the record of trial supports our conclusion the convening authority’s action may not clearly reflect his intent.  The SJA’s addendum to the SJAR recommended a reduction in confinement in response to appellant’s submission under R.C.M. 1105 and 1106.  In particular, the addendum stated:
I recommend that you approve only so much of the sentence as provides for confinement for fourteen months (14) months; to be reduced to the grade of E-1; and to be discharged with a bad conduct discharge and, except for the part of the sentence extending to a bad-conduct discharge, order the sentence executed.
  
Further, in the matters submitted by trial defense counsel and personally by appellant under R.C.M. 1105 and 1106, the sole clemency requested was reduction in confinement; no relief was requested regarding the bad-conduct discharge.
  While it is possible the convening authority intended to provide appellant clemency he did not request, it stands to reason such relief—disapproval of the discharge—would be more clearly annotated by the SJA and convening authority.  

The action in this case is ambiguous.  Where the action fails to state unambiguously the intent of the convening authority, it should be returned to the convening authority to be withdrawn and corrected.  See R.C.M. 1107(g); see also Politte, 63 M.J. at 27; United States v. Gosser, 64 M.J. 94 (C.A.A.F. 2006); United States v. Scott, 49 M.J. 160 (C.A.A.F. 1998) (summary disposition); United States v. Schiaffo, 43 M.J. 835, 837 (Army Ct. Crim. App. 1996).  Accordingly, the record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 post-trial recommendation and new initial action by the same convening authority in accordance with Article 60(c)–(d), UCMJ.  Thereafter, Article 66, UCMJ, will apply.   

Senior Judge HOLDEN and Judge HOFFMAN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� In addition to the matters discussed herein, the SJA recommendation (SJAR) and promulgating order failed to reflect numerous specifications upon which appellant was arraigned.  Further, the SJAR failed to advise the convening authority of the panel’s clemency recommendation for appellant’s dependents to “receive 6 months full pay for an E1, to be $1,273.50, for 6 months.”  See R.C.M. 1106(d)(3)(B).  The new SJAR and promulgating order should properly reflect the charges upon which appellant was arraigned and the clemency recommendation of the panel.


   


� A bad-conduct discharge cannot be executed until appellate review is completed or waived.  See Article 71(c)(1), UCMJ.  


� Both appellee and appellant interpreted this language in appellate filings as the convening authority having approved the bad-conduct discharge.


� This is the recommended action language from the Manual for Courts-Manual, United States, app. 16 at A16 (2005 ed.).  We will not speculate why the Staff Judge Advocate either changed this language to the ambiguous language noted or merely failed to detect the erroneous change when reviewing the action document for the convening authority.





� Because appellant pled guilty without benefit of a pretrial agreement and appellate review is required by the sentence to confinement as well as to a bad-conduct discharge, we are unable to look to those factors for further clarification.  See Politte, 63 M.J. at 26; Loft, 10 M.J. at 268.  
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