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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general-court martial convicted appellant, pursuant to his pleas, of dereliction of duty, wrongful use (seven specifications), distribution (two specifications), introduction and introduction with intent to distribute controlled substances, wrongful solicitation of another to possess a controlled substance, and breaking restriction, in violation of Articles 92, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for twelve months, and forfeiture of all pay and allowances.


This case was submitted to the court on its merits for review under Article 66, UCMJ.  We find that the statement of the findings in the staff judge advocate’s (SJA) recommendation
 misadvised the convening authority of the court-martial’s findings concerning Specification 10 of Charge I.
  We will correct this error in our decretal paragraph and thereby reinstate and approve the correct court-martial findings.


Appellant was charged with, pled guilty to, and was found guilty of, inter alia, twelve specifications of controlled substance violations under Article 112a, UCMJ.  However, after making his findings, the military judge suddenly announced during the presentation of appellant’s extenuation and mitigation evidence that:  “[T]he court has reconsidered its finding of guilt as to Specification 10 of Charge I.  That finding of guilty is withdrawn.  The specification is dismissed based on the multiplicity motion raised by the court [sic] earlier.”  As might be expected when a military judge’s findings are announced out of order and in a disjointed fashion, the SJA failed to note this change in findings, and his recommendation incorrectly advised the convening authority that appellant was found guilty of Specification 10 of Charge I.  The trial defense counsel’s response to the SJA’s recommendation
 did not note the error concerning the purported finding of guilty of Specification 10 of Charge I, but did note that the SJA’s recommendation misstated the nature of the offense of Specification 10 of Charge I as an introduction and distribution of marijuana, instead of an introduction only.
  The convening authority presumably approved the findings as stated by the SJA’s recommendation.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The promulgating order likewise reflected that appellant was found guilty of Specification 10 of Charge I in accordance with appellant’s plea by exceptions.
  Because the military judge dismissed Specification 10 of Charge I, the convening authority’s approval of a guilty finding of Specification 10 of Charge I was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).


Failure of the trial defense counsel to comment on misinformation in the SJA’s recommendation is waived in the absence of plain error.  R.C.M. 1106(f)(6).  A misstatement of the court-martial’s findings constitutes error.  Diaz, 40 M.J. at 337; Drayton, 40 M.J. at 448.  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find such error to be nonprejudicial.  UCMJ art. 59(a).  Appellant negotiated a pretrial agreement with the convening authority, entered his agreed upon pleas, was provident to those pleas,
 and, except for the military judge’s reconsidered finding, was found guilty in accordance with those pleas.  The military judge based his sentence upon the findings of guilty he entered.  The convening authority’s action approved the adjudged sentence, which included less confinement than appellant bargained for in the pretrial agreement.  In light of appellant’s extended crime spree and numerous controlled substance violations, we find that the SJA recommendation’s misstatement of the court’s findings to the convening authority concerning a single specification had no impact on the convening authority’s approval of the sentence.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The purported approval of a finding of guilty of Specification 10 of Charge I is set aside and Specification 10 of Charge I is dismissed.  The remaining findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A).





� Appellant pled guilty by exceptions to so much of Specification 10 of Charge I as alleged that appellant wrongfully introduced marijuana onto an armed forces installation, at Baumholder, Germany, on or between 8 January 2000 and 17 January 2000.





� R.C.M. 1106(f)(4).





� The SJA corrected this error in his addendum.  See R.C.M. 1106(f)(7).





� R.C.M. 1114(c).





� United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).
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