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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of making a false official statement, aggravated sexual assault, and indecent acts in violation of Articles 107 and 120, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 920 [hereinafter UCMJ].  The military judge sentenced appellant to reduction to Private E1, confinement for nine years, and a dishonorable discharge.  Pursuant to a pretrial agreement, the convening authority reduced the sentence to confinement to six years and approved the remainder of the sentence as adjudged.  This case is before the court for review pursuant to Article 66, UCMJ. 
Appellate defense counsel alleges post-trial ineffective assistance of counsel regarding appellant’s clemency submission to the convening authority.  In support of that claim, appellant personally submitted an affidavit, dated 30 March 2010. The declaration alleged, inter alia, that he spoke with trial defense counsel on one occasion about clemency; counsel never contacted him again to obtain letters of support and pictures for clemency submissions; counsel never told appellant when clemency matters were due; and appellant did not know clemency matters had been submitted until he received the convening authority’s action.  Appellant’s allegations merit discussion, but no relief.
FACTS

Appellant’s crimes, committed while in Iraq, included having sexual intercourse with an intoxicated and incapacitated female soldier who was unable to consent.  Appellant and another male soldier had also been drinking and they both took turns, over a three-hour period, engaging in various sexual acts with the victim and filming one another doing so.  At times during sexual intercourse, the victim mumbled “no,” mumbled other persons’ names, and urinated on herself and on the floor of the containerized housing unit where the assault took place.  Appellant pled guilty, was found guilty, and was sentenced on 12 March 2009.
On 10 March 2009, two days before pleading guilty, appellant signed his Post-Trial and Appellate Rights form acknowledging having read the form, having understood its terms, and that trial defense counsel had explained appellant’s post-trial rights to him.  The terms of the form included the timelines associated with clemency submissions to the convening authority.   Furthermore, at trial, appellant agreed with the military judge that trial defense counsel explained his post-trial and appellate rights and acknowledged he understood those rights.
On 12 May 2009, the convening authority denied appellant’s request  (submitted by trial defense counsel on 7 May 2009) for waiver of automatic forfeitures.  The request asked that appellant’s wife receive the forfeitures to support her and their infant son because without appellant’s income, “this family cannot survive financially.”
The Staff Judge Advocate’s Recommendation (SJAR), dated 20 August 2009, was served upon appellant and made no recommendations for clemency.

On 1 September 2009, trial defense counsel requested an extension of time to submit appellant’s Rule for Courts-Martial (R.C.M.) 1105 and 1106 clemency matters, writing that “Defense Counsel should receive the matters from [appellant] by 24 September 2009.”  The Staff Judge Advocate granted this request on 11 September 2009.

On 30 September 2009, trial defense counsel submitted clemency matters to the convening authority pursuant to Rule for Courts-Martial (R.C.M.) 1105 and 1106.  Trial defense counsel requested appellant’s confinement be reduced from six years to five years, and that the convening authority approve a bad-conduct discharge rather than the dishonorable discharge adjudged at trial.  Trial defense counsel cited, inter alia, appellant’s willingness to plead guilty; his cooperation in the prosecution of his co-accused; the impact of appellant’s absence from his infant son’s life because of his Iraq deployment and subsequent incarceration; appellant’s good conduct while incarcerated; and the lifetime sex offender registration requirement appellant faces.  Finally, trial defense counsel requested once again the convening authority waive forfeitures and direct payment to appellant’s wife.
On 27 October 2009, the convening authority took action and declined to grant the requested clemency.
LAW and DISCUSSION

In order to determine if counsel was ineffective, the Supreme Court adopted a two-prong test in Strickland v. Washington, 466 U.S. 668 (1984):
First, the [appellant] must show that counsel’s perfor-mance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the [appellant] by the Sixth Amendment.  Second, the [appellant] must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable.

Id. at 687.  If we conclude that appellant fails to satisfy one prong of the Strickland test, we need not analyze appellant’s showing on the remaining prong.  Id. at 697; United States v. McConnell, 55 M.J. 479, 481 (C.A.A.F. 2001). 

This is not a case where trial defense counsel allegedly failed to engage in post-trial discussions with appellant or consult with him on the content of R.C.M. 1105 and 1106 submissions.  We find appellant was fully informed of those rights, especially as evidenced by the “Post-Trial and Appellate Rights” form which contains more detailed information than required by R.C.M. 1010.  The use of the “Post-Trial and Appellate Rights” form, coupled with the judge’s colloquy with the accused regarding those rights, is a long-standing and efficient staple of military court-martial practice.  See generally United States v. McIntosh, 27 M.J. 204, 207 (C.M.A. 1988) (noting the use of a post-trial appellate rights form to inform the accused of post-trial rights); United States v. Gunderman, 67 M.J. 683, 688 (Army Ct. Crim. App. 2009).  It safeguards the rights of the accused and precludes unnecessary appellate litigation.  
Under the circumstances of this case, we see no need to order an affidavit from trial defense counsel or a fact-finding hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  “[T]he appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of [appellant’s allegation].”  United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997).  We therefore may decide appellant’s ineffective assistance of counsel claim without further proceedings and by applying the fourth Ginn principle. Id. 
We find that trial defense counsel was not deficient.  First, as evidenced by the post-trial appellate rights form and appellant’s colloquy with the military judge, trial defense counsel informed appellant of his post-trial and appellate rights prior to appellant’s guilty plea and sentencing.  This form included the specific timelines for clemency submissions, and upon receipt of the recommendation (or receipt of the record of trial, whichever occurs later), appellant was on notice his clemency submissions would be due within ten days.  Second, as evidenced by the certified mail receipt, appellant was served the SJAR, and thus had full knowledge of the timeliness associated with that service and his opportunity to submit matters.  Third, trial defense counsel requested additional time to submit his clemency matters, thereby allowing appellant additional time to forward matters to his trial defense counsel.  Fourth, trial defense counsel ultimately submitted a clemency petition on appellant’s behalf.  Fifth, appellant admits in his own affidavit that he did discuss clemency matters with trial defense counsel.  Sixth, appellant does not claim that he contacted, or even attempted to contact, defense counsel to give him any clemency matters that he had written or collected.  Appellant’s contention that counsel’s performance was deficient is without merit.  
The findings of guilty and the sentence are affirmed.
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