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-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:*

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of conspiracy to commit larceny, wrongful disposition of military property, and larceny (two specifications), in violation of Articles 81, 108 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 908 and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to confinement for nine months, forfeiture of $500.00 pay per month for nine months, reduction to Private E1, and a bad-conduct discharge.
  


In this Article 66, UCMJ, appeal, the appellant asks, inter alia, for sentence relief based on the dilatory nature of the post-trial processing of this case and for a new review and action based on errors in the staff judge advocate’s post-trial recommendation (SJAR).  We agree that relief is warranted due to the dilatory post-trial processing of this case and the errors in the SJAR.

The appellant was tried and sentenced on 17 February 1999.  On 3 August 1999, over five months later, the military judge authenticated the 131-page record of trial.  In the interim, in a memorandum to the Chief, Criminal Law Division, dated 2 June 1999, the detailed defense counsel specifically requested expeditious processing of the record of trial.
  The record does not reflect any formal response to this request, but the memorandum bears a handwritten note indicating that the court reporter should begin transcription of the record of trial “this month.”  

The SJAR is dated 25 August 1999, approximately nine days after the appellant’s detailed defense counsel left the Army on terminal leave.  Although the senior defense counsel apparently detailed himself as substitute counsel and signed the post-trial submissions, another trial defense attorney also represented the appellant in the post-trial process.  Because the appellant was serving his sentence in a regional confinement facility located some distance away, this substitute counsel requested and was granted additional time to respond to the SJAR and to collect and submit clemency matters on the appellant’s behalf.  

In those post-trial clemency submissions, the senior defense counsel complained anew that the processing of the appellant’s case was dilatory.  He failed, however, to point out a glaring defect in the SJAR.  The staff judge advocate erroneously advised the convening authority that the military judge had ordered 101 days of credit for pretrial confinement while also advising that the appellant had not been under any pretrial restraint.  The appellant had not been in pretrial confinement, and the military judge had not issued such an order.  Apparently no one noted this conflicting advice.  The convening authority took action on the appellant’s case on 7 October 1999, six days after the defense filed the post-trial matters, but he did not order any sentence credit. 

In this appeal, citing the opinion of this court in United States v. Collazo, 53 M.J. 721, 725-27 (Army Ct. Crim. App. 2000), the appellant contends that he is entitled to sentence relief because of the dilatory post-trial processing of his record of trial.  He notes that the delay cost him the services of the defense counsel most familiar with his case, and that he had served his entire sentence to confinement prior to the convening authority’s action.  In response, the government filed, and we admitted, an affidavit of the Chief of Military Justice, reflecting that the installation’s military justice caseload was heavy (the fourth busiest general court-martial jurisdiction in the Army), that the installation did not have its full complement of authorized court reporters, and that records of trial were being processed in the order in which the trials were completed. 

The release of the appellant’s detailed defense counsel from active duty and  the fact that the appellant served his entire sentence prior to the convening authority’s action do not amount to actual prejudice.  However, they, like the timely (and unanswered) request for expeditious processing of the record of trial, are factors we may consider as a part of the totality of the circumstances in the post-trial processing of the appellant’s case.  We likewise consider the relatively short length of this record, the three weeks required to prepare and serve the SJAR after authentication of the record, and the heavy caseload this particular military installation was experiencing.  See Collazo, 53 M.J. at 727.  

The record does not contain a staff judge advocate’s addendum addressing the appellant’s claim of dilatory post-trial processing.  A convening authority may grant sentence relief because of dilatory processing of a record of trial.  See generally United States v. Bauerbach, 55 M.J. 501 (Army Ct. Crim. App. 2001).  This convening authority was deprived of his staff judge advocate’s advice to that effect, because the staff judge advocate failed to address the claims of undue delay and prejudice in any addendum to his initial advice.  Based on the totality of the circumstances, we conclude that some sentence relief is warranted.

Additionally, we must consider the error in the SJAR.  Absent plain error, the appellant’s failure to comment on the SJAR in his own submissions to the convening authority waives appellate consideration of this issue.  See R.C.M 1106(f)(6).  Applying the plain error standard set forth in United States v. Powell, 49 M.J. 460, 463-64 (1998), we conclude that the advice was erroneous and that the error was plain and obvious.  With regard to the prejudice prong of Powell’s plain error standard, the appellant claims that the erroneous advice that he was in pretrial confinement and that the military judge ordered sentence credit may have made the convening authority less likely to grant clemency in his case.  This may amount to the “‘colorable showing of possible prejudice’” established in United States v. Wheelus, 49 M.J. 283, 289 (1998) (citation omitted).  See also United States v. Hartfield, 53 M.J. 719 (Army Ct. Crim. App. 2000).  

We may moot any claim of prejudice in the post-trial advice by taking corrective action ourselves.  United States v. Johnston, 51 M.J. 227, 229 (1999) (service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action . . . unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused”); United States v. Nicholson, ARMY 9900290, 2001 CCA LEXIS 154 (Army Ct. Crim. App. May 25, 2001).  

The delay in preparing this record of trial is not as egregious as many we have seen.  Nevertheless, in the absence of advice to the convening authority concerning the allegation of dilatory post-trial processing, and in view of the significant misstatement in the post-trial recommendation concerning sentence credit ordered by the military judge, we will grant the appellant some relief, exercising our broad authority under Article 66(c), UCMJ, to moot any possible claim of prejudice.   


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, and considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, reduction to Private E1, and forfeiture of $500.00 pay per month for seven months.    


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Judge Vowell took final action in this case prior to her reassignment.





� Additionally, pursuant to Article 58b, UCMJ, the convening authority waived forfeitures of $400.00 pay per month for four months.  The convening authority’s action and the court-martial promulgating order fail to reflect the waiver.





� Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant personally requests that we set aside the punitive discharge based on the inordinate post-trial delay and other errors in the post-trial processing of his case.  We have carefully considered the appellant’s personal submissions, but we decline to grant the specific relief requested.  The appellant’s other two assignments of error, asserting jurisdictional defects in various actions taken by acting commanders, are without merit.





� We granted a motion to admit this memorandum as Defense Appellate Exhibit A.  We note that the post-trial clemency matters submitted by the senior defense counsel pursuant to Rule for Courts-Martial 1105 [hereinafter R.C.M.] indicated that this 2 June 1999 memorandum was enclosed, but the memorandum was not included in the allied papers attached to the record of trial.
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