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MEMORANDUM OPINION
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BARTO, Senior Judge:

A military judge sitting as a general court-martial convicted appellant pursuant to his pleas of larceny of property of a value of more than $500.00 and unlawful entry in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eighteen months, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.  This case is before us for review pursuant to Article 66, UCMJ.  We agree with appellant that the military judge erred by failing to award sentence credit for restraint tantamount to confinement.  We will grant appropriate relief in our decretal paragraph.  

FACTS


The parties stipulated to the following facts at trial, and we adopt them for purposes of this appeal.
  Appellant was an AH-64 Attack Helicopter Repairer assigned to Camp Eagle, Korea.  Beginning on 20 February 2004, appellant’s primary place of duty was his barracks room.  While in his room, appellant was allowed to read and watch movies.  He also retained his telephone.  Appellant did not perform duties in his military occupational specialty; instead, he performed duties in the dining facility, cleaning utensils and machinery and carrying out other responsibilities as necessary.  Appellant had to inform his squad leader or another designated noncommissioned officer if he left his room to go anywhere on Camp Eagle, and he could not leave the room without an escort.  Appellant was directed to surrender his identification card, which was returned to him only when he had permission to go to the post exchange or leave the camp.
LAW


“Pretrial restraint may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”  Rule for Courts-Martial [hereinafter R.C.M.] 304(a).  An individual placed in pretrial confinement or other restraint tantamount to confinement shall receive day-for-day credit against a sentence to confinement subsequently imposed for the offense that is the basis of such restraint.  United States v. King, 58 M.J. 110, 112-13 (C.A.A.F. 2003) (citing United States v. Allen, 17 M.J. 126 (C.M.A. 1984) and United States v. Mason, 19 M.J. 274 (C.M.A. 1985)).  “The determination whether the conditions of restriction are tantamount to confinement must be based on the totality of the conditions imposed.”  United States v. Smith, 20 M.J. 528, 530 (A.C.M.R. 1985).  Relevant factors include, but are not limited to, the following:
the nature of the restraint (physical or moral), the area or scope of the restraint (confined to post, barracks, room, etc.), the types of duties, if any, performed during the restraint (routine military duties, fatigue duties, etc.), and the degree of privacy enjoyed within the area of restraint. Other important conditions which may significantly affect one or more of these factors are:  whether the accused was required to sign in periodically with some supervising authority; whether a charge of quarters or other authority periodically checked to ensure the accused’s presence; whether the accused was required to be under armed or unarmed escort; whether and to what degree [the] accused was allowed visitation and telephone privileges; what religious, medical, recreational, educational, or other support facilities were available for the accused’s use; the location of the accused’s sleeping accommodations; and whether the accused was allowed to retain and use his personal property (including his civilian clothing).

Id. at 531-32.  “We review de novo the ultimate legal question of whether certain pretrial restrictions are tantamount to confinement.”  King, 58 M.J. at 113.
DISCUSSION

Appellant was restricted to his barracks room unless escorted or performing duties in the dining facility.
  Such close restraint, when coupled with relief from full military duties, amounts to arrest.  See R.C.M. 304(a)(3).  The imposition of arrest is certainly lawful when “required by the circumstances,” see R.C.M. 304(c)(3), but it is also a significant movement along the continuum of restraint toward confinement and has important legal consequences.  For example, the imposition of arrest triggers the requirement that the soldier being restrained “shall be brought to trial within 120 days.”  R.C.M. 707(a)(2).  Similarly, the imposition of arrest makes it somewhat more likely that the conditions of restraint will warrant sentence credit at trial.  Cf. Smith, 20 M.J. at 531-32 (noting factors that may render restraint tantamount to confinement).  

Under the instant facts, we conclude that the conditions of restraint were tantamount to confinement.  We are mindful that the restraint at issue was moral, but it was so narrow in scope as to reduce appellant’s room to the equivalent of a cell from which he had to call to his “keepers” for release and escort.  The presence of books and electronic conveniences in appellant’s room mitigates any punitive aspect of appellant’s arrest, but it is not dispositive as to whether the restraint was tantamount to confinement; indeed, one finds televisions and telephones in penitentiaries.  


The evidence adduced at trial is sparse, but we decline to follow the line of reasoning taken by the military judge at trial and government counsel on appeal by  which the absence of evidence on one or more of the Smith factors is inferred to mean that appellant suffered no limitation in that regard.  While it is clear that appellant had the burden of proof at trial concerning his motion for sentence credit, see R.C.M. 905(c)(2), there is no operative presumption that allows the military judge or this court to find particular facts in the absence of evidence disproving them.  In this case, there was no evidence introduced at trial concerning the ability of appellant to receive visitors during his restraint or to access recreational, religious, educational, or medical support facilities.  In the absence of such evidence, we decline to affirmatively find as a fact that appellant could receive visitors and that he had access to the usual support facilities on post.  Likewise, there was no evidence in the record concerning sign-in requirements.  This does not mean that there were no sign-in requirements but simply that there is no evidence concerning sign-in requirements, and therefore there is no basis for a finding of fact on that topic.  What evidence concerning restraint there is in the record is uncontroverted and supports our conclusion that the military judge erred by failing to award sentence credit for restraint tantamount to confinement.
DECISION


The findings of guilty and the sentence are affirmed.  Appellant shall be credited with twenty-two days against the sentence to confinement.  

Judge MAHER and Judge HOLDEN concur.
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Clerk of Court

� The military judge made findings of fact that are largely consistent with these stipulated facts, and, to the extent that his findings are consistent with the stipulation by the parties, we accept them.  However, the military judge also made additional findings of fact:  appellant was “allowed to go anywhere on post or off post with an escort to include entertainment, recreation, medical, and religious facilities on Camp Eagle”; appellant was not required to “sign-in”; appellant “could receive visitors” and “wear his civilian clothes.”  We decline to adopt these findings for the instant appeal as there is no evidence in the record of trial upon which the military judge could have relied in making these findings.  See 2 Stephen A. Childress & Martha S. Davis, Federal Standards of Review §11.10 at 11-41 (2d ed. 1992) (observing that findings of fact “can be reversed if factually unsupported”).  An additional finding of fact by the military judge that the restraint began on 12 February 2004 was clearly erroneous as the parties stipulated as fact that the restraint began on 20 February 2004 and no other evidence as to the inception of restraint was received.  





� We agree with the military judge that the restraint was rationally related to a legitimate military purpose and was not imposed as pretrial punishment.
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