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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


A military judge, sitting as a general court-martial, found the appellant guilty, in accordance with his pleas, of failing to go at the time prescribed to his appointed place of duty (two specifications), absenting himself without leave, disobeying the lawful order of a superior noncommissioned officer (two specifications), resisting apprehension, committing larceny (five specifications), receiving stolen property (three specifications), concealing stolen property, soliciting another to conceal stolen property, and false swearing, in violation of Articles 86, 91, 95, 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 895, 921 and 934, respectively [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, forfeiture of all pay and allowances, and reduction to Private E1, but in compliance with the terms of the pretrial agreement in the case, approved only nineteen (19) months of the two-year sentence to confinement adjudged by the court.

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s sole assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We have determined that the assignment of error does not warrant our granting any relief but that one of the issues personally asserted by the appellant pursuant to Grostefon merits corrective action by the court.  Appellant contends that the evidence is legally and factually insufficient to support the guilty finding as to Specification 2 of Charge I of failing to repair to two different places at [substantially] the same time.  We agree.  

During the providence inquiry conducted pursuant to United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), the military judge elicited from the appellant the following:

MJ:  Now, the specification indicates that you were supposed to be at the BMX [a field site] at 5 o’clock and in your bed at 0505.  Is your bed somewhere near the BMX?

ACC:  No, sir.  I was supposed to report to the drill sergeant to be inspected before I go out to the field at 0500, sir.  And since I did not show up to the BMX – to the drill sergeant to be inspected, the drill sergeant conducted bed check at 0505, sir, to find out where I was, sir.  And, at the time, I was not in my bed, sir.

MJ:  Okay.  I see.  And, you knew that you were supposed to be out at the BMX at 0500?

ACC:  Yes, sir.

MJ:  And, were you supposed to be in bed if you didn’t go to the BMX, is that what it was?

ACC:  No, sir, I was supposed to be there, sir.

[Accused and counsel conferred.]  Yes, sir, I should have been in my bed, sir, at that time.

MJ:  All right.  That’s just a little peculiar.  If you didn’t go to the BMX, you were supposed to be in your bed, is that right?

ACC:  [Accused and counsel conferred.]  If I didn’t got (sic) to the BMX, sir, I had no authority to go off post, sir.

MJ:  I see, all right.  And, you knew you were supposed to be at the BMX at 5 o’clock, is that right?

ACC:  Yes, sir.

MJ:  And, you failed to go at the time prescribed because you had taken off, is that right?

ACC:  Yes, sir.


This colloquy should have alerted the trial judge and both counsel to the evident inconsistency in the specification alleging the failure of appellant to repair to two geographically distinct locations at substantially the same point in time.  Because the military judge failed to resolve this inconsistency on the record, we must take corrective action.  United States v. Prater, 32 M.J. 433 (C.M.A. 1991).

Accordingly, the court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that the appellant: did, at or near Aberdeen Proving Ground, Maryland, on or about 10 November 1996, without authority, fail to go at the time prescribed to his appointed place of duty, to wit: BMX at 0500 hours.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge CAIRNS and Judge MERCK concur.
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