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MEMORANDUM OPINION
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Per Curiam:


A military judge, sitting as a special court-martial, convicted the appellant on his pleas of guilty of absence without leave, failure to obey a lawful general order, and making and uttering worthless checks by dishonorably failing to maintain sufficient funds, in violation of Articles 86, 92, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence consisting of a bad-conduct discharge, confinement for seventy-three days, forfeiture of $600.00 pay per month for two months, and reduction to Private E1.  The convening authority also ordered one day of confinement credit against the appellant’s sentence to confinement because of pretrial restraint. 

The appellant alleges in his single assignment of error that the military judge erred to the substantial prejudice of the appellant when he accepted the appellant’s guilty pleas to Specifications 2 through 8 of Charge III,* making and uttering worthless checks by dishonorably failing to maintain sufficient funds, without eliciting from the appellant facts to establish that the appellant’s failure to maintain sufficient funds was dishonorable.  We agree.


During the plea inquiry, the military judge properly recited the elements of the offense but did not define the term “dishonorable.”  In response to the military judge’s questions, the appellant admitted that on various occasions between 20 February and 12 March 1998, he made seven checks payable to fellow soldiers, each in the amount of $300.00, and asked them to cash the checks in order for the appellant to obtain cash.  The appellant informed his fellow soldiers that he needed their assistance because his automatic teller machine (ATM) card was not working or because he did not have his ATM card with him.  The checks were drawn on the same bank.  The appellant admitted that the checks bounced due to his “failure to maintain sufficient funds,” and agreed that by giving his fellow soldiers checks “drawn on an account that did not have sufficient funds to cover [them], they would not be paid.”  The stipulation of fact does not address why the appellant’s failure to maintain sufficient funds in his bank account was “dishonorable.”  Rather, the appellant merely admits in the stipulation of fact to a list of the elements of the offense, including “[t]hat this failure [to maintain sufficient funds] was dishonorable.”  The stipulation of fact does not define the term “dishonorable.” 


During the sentencing hearing, the appellant made an unsworn statement in which he agreed that he did not try “to cheat” his friends and indicated that he thought he had sufficient funds in his checking account to cover the written checks.  He stated that he wrote some of the checks on or about the time he received his paychecks and that he received $3,000.00 from his grandmother in December 1997 for Christmas.  The appellant indicated that his grandmother informed him that the money was deposited into his bank account; however, he did not verify that the money was deposited.  When asked what his reaction was when he discovered he had written bad checks to his fellow soldiers, the appellant replied, “I felt bad.  I wanted to pay them back.”    


We find that the plea inquiry as to Charge III and its specifications was deficient in two respects:  (1) the military judge failed to elicit a sufficient factual predicate for the pleas, and (2) the military judge failed to resolve an inconsistency between the appellant’s unsworn statement and his pleas of guilty. 


The offense of dishonorably failing to maintain sufficient funds requires proof that the appellant acted in “bad faith” or with “gross indifference.”  See Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 68c [hereinafter MCM, 1998].  In other words, the appellant’s conduct must be characterized by “deceit, evasion, false promises, or other distinctly culpable circumstances indicating a deliberate [failure to maintain sufficient funds] or grossly indifferent attitude toward [his] just obligations.”  MCM, 1998, para. 71c (paragraph 68c, MCM, 1998, refers to paragraph 71 for an explanation of dishonorable conduct).  “Simple negligence, inadvertence or indifference in failing to maintain sufficient funds in one’s account is not an offense under military law.”  United States v. Goins, 2 M.J. 458, 459 (A.C.M.R. 1975) (citing United States v. Downard, 6 U.S.C.M.A. 538, 20 C.M.R. 254 (1955)); see also MCM, 1998, para. 68c.

Before accepting a plea of guilty, “the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.”  United States v. Sundeen, 45 M.J. 508, 510 (Army Ct. Crim. App. 1996) (citing United States v. Faircloth, 45 M.J. 172 (1996)); see also United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  “Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  United States v. Outhier, 45 M.J. 326, 331 (1996) (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)); see also United States v. Duval, 31 M.J. 650, 651 (A.C.M.R. 1990) (it is “not sufficient to secure an accused’s acknowledgment of guilt in terms of legal conclusions”).  The military judge must “ask questions which elicit facts from which the military judge can conclude that the legal standard has been met.”  Duval, 31 M.J. at 651 (citing Goins, 2 M.J. at 459).  

In the instant case, the military judge failed to elicit from the appellant factual circumstances surrounding the offenses which would have demonstrated that the appellant acted in bad faith or with gross indifference.  Like the providence inquiry, the stipulation of fact failed to set forth facts which explain why the appellant’s failure to maintain sufficient funds was dishonorable.  The stipulation of fact merely states a legal conclusion that the appellant’s conduct was “dishonorable.”  We find that the providence inquiry did not meet the standards of Care, 40 C.M.R. at 253.  See, e.g., United States v. Tenk, 33 M.J. 765 (A.C.M.R. 1991); United States v. Vinson, 33 M.J. 1073 (A.C.M.R. 1991); Duval, 31 M.J. at 651-52.   


During the sentencing hearing, the appellant indicated in his unsworn statement that he believed he had sufficient funds in his bank account to cover the checks because he wrote some of the checks on or about the time that he received his paychecks, and because he believed his grandmother deposited $3,000.00 into his bank account in December 1997.  These statements refute bad faith and gross indifference on the part of the appellant in maintaining sufficient funds in his bank account and thus were inconsistent with the appellant’s pleas.  The military judge was obligated to either resolve this inconsistency or to enter a plea of not guilty on the appellant’s behalf.  See UCMJ art. 45(a); Outhier, 45 M.J. at 331; United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  

Accordingly, we conclude that the appellant’s pleas of guilty to Charge III and its specifications were improvident.  


The findings of guilty of Charge III and its specifications are set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside.  The same or a different convening authority may order a rehearing on Charge III and its specifications and the sentence.  If the convening authority determines that a rehearing on that charge is impracticable, he may dismiss Charge III and its specifications and order a rehearing on the sentence only.  If the convening authority determines that a rehearing on the sentence likewise is impracticable, he may approve a sentence of no punishment.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Specification 1 of Charge III was dismissed with prejudice by the military judge upon motion by the government pursuant to a pretrial agreement.  Specifications 2 through 8 of Charge III are the remaining specifications of Charge III and will be hereinafter referred to as the specifications of Charge III.
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