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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial found the appellant guilty, pursuant to his pleas, of two specifications of distribution of d-methamphetamine hydrochloride, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for thirty-six months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.


The appellant submitted his case to this court on its merits.  We have found two errors that did not prejudice the appellant, but merit brief comment.


First, in violation of Rule for Courts-Martial 1001(a)(3) [hereinafter R.C.M.], the military judge failed to advise the appellant of his right to present evidence in extenuation and mitigation, including the right to make a sworn or unsworn statement or to remain silent, and to ask him whether he chose to exercise those rights.  The evidence of record in this case shows that the appellant understood and exercised his allocution rights.  He submitted numerous certificates of achievement and training, presented both a written and an unsworn statement, and called four noncommissioned officers to testify about his duty performance.  We find that he suffered no prejudice as to sentencing.  UCMJ art. 59(a); United States v. Williams, 23 M.J. 713 (A.C.M.R. 1986).

Second, in post-trial matters filed pursuant to R.C.M. 1105, the appellant alleged that trial counsel made an improper presentencing argument.  The staff judge advocate (SJA) rephrased the allegation in the addendum to his post-trial recommendation.  He stated that no corrective action was warranted, but he failed to specifically identify the complaint as an alleged legal error or to disagree with the allegation.  Rule for Courts-Martial 1106(d)(4) (“the [SJA] shall state whether . . . corrective action on the findings or sentence should be taken when an allegation of legal error is raised in matters submitted under R.C.M. 1105 . . . .  The response may consist of a statement of agreement or disagreement with the matter raised by the accused.”); see also United States v. McKinley, 48 M.J. 280, 281 (1998) (To “fully satisfy” R.C.M. 1106, the SJA should “respon[d] to the effect of: ‘The accused has asserted an issue of [improper argument].  I disagree that [the error occurred] or that corrective action is required.’”).  Remand to the convening authority is not required, however, because we have determined that the allegation of legal error, which the appellant reasserts on appeal in a matter personally submitted under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), has no merit* and that the appellant was not prejudiced by the failure of the staff judge advocate to specifically so state.  UCMJ art. 59(a); United States v. Hill, 27 M.J. 293, 296-97 (C.M.A. 1977); United States v. Green, 44 M.J. 93, 95, cert.denied, 117 S.Ct. 171 (1996).


We have considered the remaining matters submitted by the appellant pursuant to Grostefon and find them to be without merit.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The military judge properly accepted trial counsel’s brief reference to an instance where soldiers rid their neighborhood of a crackhouse as a hypothetical illustration of appellant’s freedom to choose to be part of the solution to a drug problem instead of contributing to its severity.
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