ETIBEK – ARMY 20050889

UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

OLMSCHEID, GALLUP, and KIRBY

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class SELBY P. ETIBEK
United States Army, Appellant

ARMY 20050889
1st Cavalry Division
Theodore Dixon, Military Judge

Colonel Christopher J. O’Brien, Staff Judge Advocate (trial)
Lieutenant Colonel Holly O’Grady Cook, Staff Judge Advocate (post-trial)
For Appellant:  Colonel John T. Phelps II, JA; Major Charles A. Kuhfahl Jr., JA; Captain Seth A. Director, JA (on brief).

For Appellee:  Colonel John W. Miller II, JA; Lieutenant Colonel Michele B. Shields, JA; Major Paul T. Cygnarowicz, JA; Major Jay Eiche, JA (on brief).
29 March 2007
--------------------------------------------------
MEMORANDUM OPINION
--------------------------------------------------
GALLUP, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion and missing movement, in violation of Articles 85 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 887 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirteen months, forfeiture of all pay and allowances, and reduction to Private E1.   

This case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, including those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Appellant asserts, inter alia, that under United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000), and Article 66(c), UCMJ, he is entitled to relief for the unreasonable delay in the post-trial processing of his case.  We agree and will grant relief in our decretal paragraph.  We find the other assertions of error to be without merit.  
In this case, the military judge authenticated the fifty-seven-page record of trial on 17 August 2005, just twenty-four days after appellant’s trial.  It then took the staff judge advocate (SJA) an extraordinary 224 days to prepare her two-page recommendation (SJAR) on 29 March 2006.  Appellant raised the issue of dilatory post-trial processing in his Rule for Courts-Martial 1105 submission.  Although noting this in the addendum to her SJAR, the SJA simply wrote “I disagree.”  Pursuant to that advice, the convening authority did not address the dilatory processing of appellant’s case in his action.  Appellate government counsel submitted an affidavit to this court in response to appellant’s assertions wherein the chief of military justice tried to explain the delay for a number of reasons, including: (1) ten cases had been returned to 1st Cavalry Division for new SJARs and actions in the spring of 2005;  (2) personnel changes including a new SJA and deputy SJA in the summer of 2005;  and (3) deployment of trial counsel in support of hurricane relief operations during August and September 2005.  
We do not find any of these reasons compelling to explain why it took the SJA two hundred twenty-four days, on a fifty-seven-page record of trial, to create a two-page SJAR.  The record was authenticated on 17 August 2005.  Even if there was a change of SJA in the summer of 2005, it is inexcusable for it to take until 29 March of the following year to prepare a two-page SJAR.  Furthermore, we cannot conclude that appellant’s chances for parole and clemency were not prejudiced when appellant was sentenced to thirteen months confinement and the convening authority did not take action on appellant’s case until 291 days after appellant’s trial.  Considering the totality of the circumstances and the record as a whole, we will grant appellant relief.  
The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.   All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).
Senior Judge OLMSCHEID and Judge KIRBY concur.  
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