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MEMORANDUM OPINION
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SCHENCK, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of knowingly and wrongfully attempting to employ, use, persuade, induce, entice, or coerce minors with the intent that they engage in sexually explicit conduct for the purpose of photographing and videotaping such conduct in violation of 18 U.S.C. § 2251(a), and knowingly and wrongfully possessing computer storage media containing visual depictions of minors engaging in sexually explicit conduct in violation of 18 U.S.C. § 2252(a)(4)(B), in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for nine years, forfeiture of all pay and allowances, reduction to Private E1, and a reprimand.  Pursuant to a pretrial agreement, the convening authority approved confinement for only four years, but otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellate defense counsel submit this case on its merits.  In their responsive filing, appellate government counsel assert in a footnote “that[,] although [United States] v. Martinelli, 62 M.J. 52 (C.A.A.F. 2005) does apply to the case at hand, the case can still be affirmed because the military judge elicited from the appellant that his conduct was service discrediting (R. 35-36).”  We agree with the government regarding Specification 1 of the Charge and will grant appropriate relief in our decretal paragraph.

Appellant’s convictions are based upon violations of the Child Pornography Prevention Act (CPPA), 18 U.S.C. § 2251, et seq.,
 charged as noncapital offenses under clause 3 of Article 134, UCMJ.  Specification 1 of the Charge alleges appellant, while deployed to Iraq, knowingly and wrongfully possessed computer storage media containing visual depictions of minors engaging in sexually explicit conduct, in violation of 18 U.S.C. § 2252(a)(4)(B).  As charged, as appellant described at trial, and as set forth in the stipulation of fact, possession of these visual depictions occurred in Iraq, outside the United States.
After appellant’s trial, but prior to the filing of appellate pleadings, our superior court determined the CPPA does not have extraterritorial application to misconduct “engaged in outside the territorial boundaries of the United States” when charged under clause 3 of Article 134, UCMJ.  Martinelli, 62 M.J. at 54; see United States v. Hayes, 62 M.J. 158, 167 (C.A.A.F. 2005) (stating same); Reeves, 62 M.J. at 92-94 (stating same and finding no extraterritorial application of 18 U.S.C. § 2251(a) for conduct that occurred entirely in Germany).  Therefore, based on this determination, we find “a substantial basis in law and fact for viewing [appellant’s] guilty plea[] to the CPPA-based clause 3 offense[] under Article 134 for conduct occurring in [Iraq] as improvident.”  Id. at 62; see United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (stating the standard for rejecting a guilty plea).
Our conclusion that appellant’s guilty plea is improvident, however, does not end our analysis.  “[A]n improvident plea to a CPPA-based clause 3 offense may, under certain circumstances, be upheld as a provident plea to a lesser[-]included offense under clauses 1 or 2 of Article 134.”
  Martinelli, 62 M.J. at 66 (citing United States v. Mason, 60 M.J. 15, 18-19 (C.A.A.F. 2004) and United States v. O’Connor, 58 M.J. 450, 454 (C.A.A.F. 2003)).  In appellant’s case, the record shows “the servicemember clearly understood which of his acts were prohibited and why those acts were service-discrediting.”  Id.
As a preliminary matter, although the government charges appellant’s conduct in Specification 1 of the Charge as a “crime or offense not capital” under clause 3 of Article 134, UCMJ, the specification expressly alleges appellant’s “conduct was prejudicial to good order and discipline or of a nature to bring discredit upon the armed forces.”  Furthermore, during the providence inquiry, the military judge explained to appellant the elements of the charged offense, defined “conduct prejudicial to good order and discipline” and “service discrediting conduct,” and discussed with appellant why he thought his possession of child pornography was either service-discrediting or prejudicial to good order and discipline.  Specifically, the following colloquy ensued:

MJ:  Now, tell me why your conduct, both in the first and the second offenses, is either prejudicial to good order and discipline or service discrediting?

ACC:  Because not only is it highly illegal and immoral, someone that does that is going to be looked upon in a negative way and his service to the military is going to carry onto that and people are going to see, you know, the service member, bring a bad name to the service.

MJ:  Well, you took this child porn to a combat theater too, right?


ACC:  Yes, ma’am.

MJ:  To a Muslim environment?

ACC:  Yes, ma’am.

MJ:  So, you understand that individuals in the civilian community . . . might see soldiers in a less favorable light because of this?

ACC:  Yes, ma’am.

Therefore, we find the record adequately and “conspicuously reflect[s] that [appellant] clearly understood the nature of the prohibited conduct as being a violation of . . . clause 2, Article 134, apart from how it may or may not have met the elements of the separate criminal statute underlying the clause 3 charge.”  Martinelli, 62 M.J. at 67 (internal quotations omitted).
Accordingly, the court affirms only so much of the finding of guilty of Specification 1 of the Charge as finds that appellant, did, at or near Forward Operating Base Patriot, Mosul, Iraq, on or about 17 April 2004, knowingly possess one or more computer disks and USB external storage devices that contained a visual depiction, the production of which involved the use of a minor engaging in sexually explicit conduct and said depiction was of such conduct, that had been mailed, shipped, or transported in interstate or foreign commerce, or was produced using materials that were mailed, shipped, or transported in interstate or foreign commerce by some means, which conduct was prejudicial to good order and discipline or of a nature to bring discredit upon the armed forces.
We have considered those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The remaining findings of guilty are affirmed.
  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge ZOLPER and Judge WALBURN concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� “The CPPA consists of §§ 18 U.S.C. 2251, 2252, 2252A, 2260(b) (2000).”  United States v. Reeves, 62 M.J. 88, 89 n.2 (C.A.A.F. 2005).





� Offenses charged under clause 1 of Article 134 involve conduct “prejudicial to good order and discipline” in the armed forces.  Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 60c(2).  Offenses charged under clause 2 of Article 134 involve conduct “of a nature to bring discredit upon the armed forces.”  Id. at para. 60c(3).


� Appellant’s conduct in Specification 2 of the Charge commenced in Kuwait and continued into the United States.  Appellant mailed letters from Kuwait to a friend in Illinois requesting the friend photograph and/or videotape minors engaging in sexually explicit conduct.  We find appellant’s conduct constituted an offense “that continued into the United States and therefore provides for a domestic application of the CPPA.”  Martinelli, 62 M.J. at 64.  On this basis, we conclude appellant’s plea of guilty to Specification 2 of the Charge is provident.
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