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MEMORANDUM OPINION
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OLMSCHEID, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of conspiracy to commit sodomy, false official statement, sodomy (three specifications), simple assault, and indecent acts, in violation of Articles 81, 107, 125, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, 925, 928, and 934 [hereinafter UCMJ].  He was sentenced to a dishonorable discharge, confinement for thirty years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Appellant asserts, inter alia, that he received ineffective assistance of counsel because his counsel failed to discuss with appellant his rights to personally submit clemency matters to the convening authority.  Because we are unsure, based on this record, that appellant was afforded a full opportunity to submit clemency matters to the convening authority, we will return the record for a new convening authority’s action to allow him to do so.  
DISCUSSION

Appellant asserts that he was denied his right to effective assistance of counsel at the post-trial stage because his trial defense counsel did not (1) discuss with him what would be submitted to the convening authority in support of his request for clemency, (2) explain to appellant his right to personally submit clemency matters to the convening authority, or (3) obtain his input or approval prior to submitting matters on his behalf, without any contributions from appellant or his family.  Appellant alleges that, although he had many conversations with his defense counsel while in confinement, the discussions related to other matters such as the possibility of testifying against other potential assailants in his case.
The record of trial contains Appellate Exhibit LXII, a document dated 13 February 2003, entitled “Post-Trial and Appellate Rights,” signed by appellant.  Paragraph 3 of this form states, “I have the right to submit any matters I wish the convening authority to consider in deciding what action to take in my case.”  In paragraph 8, appellant initialed next to the statement, “I understand my post-trial and appellate review rights.”  

In an affidavit submitted by the government, the trial defense counsel states that he talked numerous times with appellant while appellant was in post-trial confinement, that he advised him both orally and in writing of his post-trial rights, to include his right to submit matters in his behalf, and that he is “confident” that appellant approved the submitted clemency matters and “knew he had a right to submit a personal statement and statement from family members and friends, and that he knowingly chose not to do so.”  Trial defense counsel, however, offers no specific personal recollection of obtaining appellant’s approval prior to submitting clemency matters to the convening authority without any personal statement from appellant.

Based on this record, we find that appellant was informed that he could submit any matters he wished to the convening authority.  However, we cannot conclude that appellant waived his right to personally submit clemency matters to the convening authority.  As a result, we are not convinced that appellant was afforded a full opportunity to present matters to the convening authority prior to his action on the case.  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  
It has long been asserted that the convening authority’s action provides the accused’s “best chance” for clemency.  United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998); United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991).  Under the circumstances of this case, we find that appellant has met his burden of establishing a colorable showing of possible prejudice.  Wheelus, 49 M.J. at 289.  Consequently, we will exercise our considerable discretion and set aside the convening authority’s action and require a new action to afford appellant a complete opportunity to personally submit matters in support of his request for clemency.  

Based on our disposition of the case, appellant’s remaining assignments of error are not ripe for consideration at this time.

CONCLUSION


Accordingly, the action of the convening authority, dated 27 June 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge JOHNSON and Judge KIRBY concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.
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