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MEMORANDUM OPINION

-----------------------------------------
TOOMEY, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, use of marijuana, and larceny (three specifications), in violation of Articles 81, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 912a, and 921 [hereinafter UCMJ].  The adjudged sentence was a bad-conduct discharge, confinement for twenty months, and forfeiture of all pay and allowances.  Pursuant to a pretrial agreement, the convening authority reduced the confinement to fourteen months, but otherwise approved the sentence as adjudged.


This case was submitted to the court on its merits for review under Article 66, UCMJ.  We find that the statement of the findings in the staff judge advocate’s (SJA) recommendation
 misadvised the convening authority of the court-martial’s findings concerning Specification 2 of Charge II (conspiracy to commit larceny).  In accordance with the pretrial agreement, appellant pled not guilty to Specification 2 of Charge II, and the government chose to dismiss this specification prior to findings.  The SJA’s recommendation incorrectly advised the convening authority that appellant pled guilty to, and was found guilty of, this specification.  Despite having the opportunity to correct this error in his response to the SJA’s recommendation,
 the trial defense counsel failed to note the error.  The convening authority implicitly approved the findings as recommended by the SJA.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge dismissed Specification 2 of Charge II, the convening authority’s purported approval of a finding of guilty of that specification was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).   The promulgating order perpetuated this error.
  We will correct this error in our decretal paragraph and thereby reinstate and affirm the correct court-martial findings.


Failure of the trial defense counsel to comment on misinformation in the SJA’s recommendation is waived in the absence of plain error.  R.C.M. 1106(f)(6).  A misstatement of the court-martial’s findings constitutes error.  Drayton, 40 M.J. at 448.  However, applying United States v. Wheelus, 49 M.J. 283, 289 (1998), we find such error to be nonprejudicial as to the approved sentence.  UCMJ art. 59(a).  Our corrective action concerning the findings of Specification 2 of Charge II does not warrant sentence relief because appellant pleaded guilty to larceny of the same soldier’s personal property, and because appellant negotiated a pretrial agreement with the convening authority in which appellant agreed to plead guilty to all the charges and specifications except Specification 2 of Charge II.  Appellant entered his agreed upon pleas, was provident to those pleas,
 and was found guilty and sentenced by the military judge in accordance with those pleas.  The convening authority’s action, in accordance with the pretrial agreement, substantially reduced appellant’s adjudged confinement from twenty months to fourteen months.  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJA’s recommendation would not have affected the sentence as approved by the convening authority.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The purported approval of a finding of guilty of Specification 2 of Charge II is set 

aside and Specification 2 of Charge II is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted and the entire record, the court affirms the sentence.

Judges CARTER and HARVEY concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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