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MEMORANDUM OPINION

-----------------------------------------
CURRIE, Judge:

Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of two specifications of attempted forcible sodomy, an indecent act with a child, and obstruction of justice, in violation of Articles 80 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for twenty years, total forfeiture of all pay and allowances, and reduction to the grade of E1.

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s three assignments of error, those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s reply, and oral arguments presented by counsel.  The evidence is legally insufficient to sustain the conviction of obstruction of justice (Specification 2 of Charge II).  We will set aside and dismiss that specification and reassess the sentence.  

FACTS

At the time of the offenses, appellant was thirty-five years old, married, and stepfather to his wife’s three natural children, including C, a nine-year-old girl.  On at least three separate occasions between 1 June 1996 and 8 July 1998, appellant committed indecent acts on C, including two attempts to forcibly orally and anally sodomize her.    

     
During several interviews conducted by social workers, law enforcement personnel, and others, C either denied or failed to describe some of the offenses appellant committed against her.  The trial counsel asked why:

A.  I thought I was going to get into trouble.

Q.  Why?

A.  [Pause.]  [No answer.]

Q.  Who told you you were going to get into trouble?  Did you [sic] mom tell you?  

A.  No.

Q.  Then why did you think you were going to get in trouble?

A.  Because [appellant] said if I told anybody that he’d go to jail and mama [would] go to jail and we’d have to go to a home.

Q.  Did you believe him then?

A.  Yes.

   
The military judge, pursuant to questions raised by the members, followed up this questioning later in the trial:

Q.  [C], you said you were afraid to tell the truth when you talked to the police and the social worker.  Is that right?

A.  Yes.

Q.  And, again, why were you afraid?

A.  I thought I’d get yelled at and get into trouble.

Q.  For what was done to you?

A.  Yes.

Q.  Did anybody tell you you would get in trouble?

A.  Yes.  He said----

Q.  Who’s he?

A.  [Appellant] said if I told, him [sic] and mommy would go to jail and then we, probably, would have to go to a home if I told.

Q.  You tell me if I’m wrong.  It seems to me you’re saying you were scared for two reasons.  One, because you listened to him and did what he told you to do.  Is that right or wrong?

A.  Right.

Q.  And, two, because you were afraid that your mama would go to jail?

A.  Yes.

Q.  And he might go to jail and you might go to a foster home?

A.  Yes.

Q.  Are you afraid to tell the truth today?

A.  No.

Q.  Why not?

A.  Because my mom said it’s not my fault.

STANDARD OF REVIEW

     
Legal sufficiency is a question of law we review de novo.  See United States v. Tollinchi, 54 M.J. 80, 82 (2000)(citing 2 Steven A. Childress & Martha S. Davis, Federal Standards of Review § 9.01, at 9-2 (3d ed. 1999)).  The legal test is “whether after viewing the evidence in the light most favorable to the prosecution, any rationale trier of fact could have found the essential elements of the crime beyond a reasonable doubt.”  United States v. Pabon, 42 M.J. 404, 405 (1995) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)); cf. United States v. Henderson, 52 M.J. 14, 18 (1999), cert. denied, 120 S. Ct. 1178 (2000).  In making this determination we are “bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. McGinty, 38 M.J. 131, 132 (C.M.A. 1993) (quoting United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991)); cf. United States v. Nelson, 53 M.J. 319, 325 (2000).  

DISCUSSION

The elements of obstructing justice are: 

          (1)  That the accused wrongfully did a certain act;

           (2)  That the accused did so in the case of a certain person against whom the accused had reason to believe there were or would be criminal proceedings pending;

          (3)  That the act was done with the intent to influence, impede, or otherwise obstruct the due administration of justice; and 

          (4)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline on the armed forces or was of a nature to bring discredit upon the armed forces.

Manual for Courts-Martial, United States (1998 ed.) Part IV,  para. 96b; see generally David D. Jividen, Charging Post-Offense Obstructive Actions, 40 A.F. Law Rev. 113 (1996).  It is the second and third elements that are of interest here.    

     
Regarding the second element, there need not be charges pending or an investigation underway.  United v. Finsel, 36 M.J. 441, 444 (C.M.A. 1993) (“[t]here is no requirement that a proceeding be pending in fact”)(quoting United States v. Asfeld, 30 M.J. 917, 926); cf. United States v. Tedder, 24 M.J. 176, 179 (C.M.A. 1987).  The accused, however, must have reason to believe a criminal proceeding is underway or will take place.  See United States v. Athey, 34 M.J. 44, 49 (1992); United States v. Gray, 28 M.J. 858, 861 (A.C.M.R. 1989) (an official authority must manifest an official act or other criminal proceeding with a view towards possible disposition within the administration of military justice and that fact must be known by the accused).       

     
To satisfy the third element, the accused must act with the intent to impede or obstruct a potential criminal proceeding.  See Finsel, 36 M.J. at 444-45; cf. United States v. Guerrero, 28 M.J. 223, 225-27 (C.M.A. 1989) (accused asked others to lie because he believed law enforcement officials would investigate his criminal conduct).  Merely trying to avoid detection after the commission of a crime is not enough.  Asfeld, 30 M.J. at 926; see also Gray, 28 M.J. at 861.  

     
Our superior court has noted the “potential conceptual ambiguity between the notion of whether an act was taken as an effort by the accused to avoid detection or whether it was taken in an effort to corrupt the due administration of the processes of justice.”  United States v. Lennette, 41 M.J. 488, 490 (1995).  The answer must be found “on a case-by-case basis, considering the facts and circumstances surrounding the alleged obstruction and the time of its occurrence with respect to the administration of justice.”  Finsel, 36 M.J. at 443 (emphasis added).    


     
As in Athey, this case turns on appellant’s intent and, correspondingly, his state of mind.  Captain (CPT) Athey sexually harassed a female subordinate, Ms. W.  Unknown to CPT Athey, Ms. W told investigators about his misconduct and they initiated an investigation.  Captain Athey subsequently told her to deny his misconduct if asked by investigators.  The Court of Military Appeals set aside and dismissed CPT Athey’s conviction for obstructing justice finding he could not have “entertain[ed] the requisite ‘intent’” to obstruct a potential criminal proceeding because he did not think “there was a possibility that, at some time, a criminal proceeding might take place” and he did not act “to prevent such a proceeding.”  Athey, 34 M.J. at 49.  The Court noted that CPT Athey knew that if Ms. W revealed his misconduct he would be investigated, but noted: 

this situation is only slightly different from that which exists when any crime has been committed and one person asks the other not to reveal the crime.  To hold that obstruction exists under such circumstances, without more, would broaden liability for obstruction of justice beyond its traditional scope in military law. 

Id.; see also Gray, 28 M.J. at 861.

     
As in Athey, there is no evidence appellant had reason to believe there was or would be an investigation.  Given the limited questioning of C at trial and the lack of any physical evidence, nothing in the record indicates anyone other than appellant and C knew of his abuse of her when he made his comments to her.  Although appellant knew that if C revealed his misconduct an investigation would follow and he told her to remain silent to preclude such an investigation, his acts, however despicable, do not amount to obstruction of justice.  As our superior court has noted, “the overriding concern of this provision of military law is the protection of the ‘administration of justice in the military system,’” not the protection of potential witnesses at criminal proceedings.  Guerrero, 28 M.J. at 227 (quoting United States v. Long, 2 U.S.C.M.A. 60, 65, 6 C.M.R. 60, 65 (1952).   


The remaining assignments of error and the matters raised pursuant to Grostefon are without merit.

     Accordingly, the finding of guilty of Specification 2 of Charge II is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence in the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Chief Judge MARCHAND and Senior Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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