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MEMORANDUM OPINION

-----------------------------------------
CASIDA, Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to her pleas of guilty, of seventeen specifications of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The adjudged sentence was a dishonorable discharge, confinement for forty-two months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The convening authority approved the adjudged sentence.


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error, and the Government’s reply thereto.  We find no basis for relief; however, one of appellant’s assignments of error warrants discussion.  Appellant asserts:

THE MILITARY JUDGE ERRED IN ACCEPTING AS PROVIDENT APPELLANT’S PLEA OF GUILTY TO SPECIFICATIONS 12-17.

FACTS

Appellant worked as a part-time employee at a J.C. Penney store during her off-duty time.  Within about a month of her employment, she began a process of systematic theft from the store, sometimes in conjunction with other persons.  The cumulative total of the thefts was over $14,000.  

The first eleven specifications, which are not now challenged and which were also the first to occur chronologically, involved the fraudulent use of “stolen” credit card numbers.  Appellant recorded the credit card numbers of two store customers and later used the numbers to purchase merchandise at the store, misrepresenting that the credit accounts were hers.  She received the merchandise and resold most of it for cash, at well below its retail value.  


Later, however, another dishonest employee showed her a more lucrative way to steal.  This was the method used in the challenged specifications.  In the offense charged in Specification 12, appellant gathered items of merchandise for sale in the store, took them to her cash register, and rang them up by scanning the bar codes attached to the items.  She then scanned her own Visa credit card for the total, $810.56, but she entered the transaction as a credit to her Visa account, as though the items were being returned for credit after a prior purchase.  The merchandise was then returned to store stock.  At the time, the balance owed on her Visa account was $201.57.  The $810.56 credit to the account paid that debt and left a $608.99 credit balance.  Later, the bank or company which issued the Visa card to her sent her a check for the $608.99 balance.


In Specifications 13 through 16, appellant conspired with others to steal merchandise and money.  Co-conspirators brought items of merchandise to appellant’s cash register.  Appellant rang up the items, then scanned her own Visa credit card or her MasterCard debit card, but again entered each transaction as a credit to her accounts.  The co-conspirator would leave the store with the merchandise.  The co-conspirators obtained the merchandise at no cost and appellant received the equivalent of cash from the transactions, either as a refund check from Visa or as an increase in her bank account balance in the MasterCard debit card account.  The dollar amount alleged to have been stolen in each of these specifications is the total value of the merchandise and the monetary credit to appellant’s account.


In the transaction leading to the allegation charged in Specification 17, a co-conspirator brought numerous items to appellant’s cash register, and appellant again credited the total to her MasterCard account.  This time, however, store security personnel were watching the transaction and immediately detained the conspirators.  Because the co-conspirator was prevented from removing the merchandise, appellant was found guilty only of the value of the credit to her account, $994.13. 

DISCUSSION


A guilty plea should be set aside on appeal only if the appellant can show a “substantial basis” in law and fact for questioning the guilty plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).


Citing United States v. Mervine, 26 M.J. 482 (C.M.A. 1988), appellant argues that her guilty pleas to Specifications 12 through 17 were not provident because appellant was not receiving currency, but was receiving credits to her credit and debit card accounts, and fraudulently extinguishing a valid debt cannot constitute the offense of larceny under Article 121.  We disagree with appellant’s reading of the facts and interpretation of the law.


In Mervine, the accused sailor purchased merchandise from the Navy Exchange, and charged the purchases to his deferred payment plan account.  Later, when he fell behind on payments, he created false documents purporting to show that he had paid the balance of the debt, and he represented that the Navy Exchange must have failed to properly credit his account.  He was charged with attempted larceny of the amount of the debt.  Our superior court stated that attempted fraudulent cancellation of a debt cannot result in the offense of attempted larceny of the monetary amount of the debt because Article 121 proscribes only the taking, obtaining or withholding of specific property belonging to another and having a tangible res.  A debt has no tangible res.  See Mervine, 26 M.J at 484; cf Manual for Courts-Martial, United States, (1998 ed.), Part IV, para. 46c(1).


We find the rationale of the holding in Mervine to be inapposite to this case.  It is true that the credit posted to appellant’s Visa account charged in Specification 12 resulted in an incidental cancellation of her then-existing $201.57 debt to the card issuer.  That debt, however, was unrelated to the fraudulent transaction.  The larceny was complete when she manipulated the J.C. Penney computerized sales system to cause an electronic transfer of funds to her Visa account, and the credit to her account was merely part of the process of stealing currency.  The fact that part of the stolen amount was applied to her Visa card debt reflects only how the already stolen funds were applied.  Most of the credit on the transaction charged in Specification 12, however, came to her as currency in the form of a check from the card issuer.  For the remainder of the challenged specifications, the record contains no evidence that any debt was cancelled or paid off by her actions.  


Unlike the objective of the scheme in Mervine (cancellation of a debt), the fraudulent transactions in this case resulted in the theft of a tangible res.  When appellant entered a credit to her accounts into the J.C. Penney system, J.C. Penney was obligated to transfer currency, or its accounting equivalent, by electronic transfer of funds, to the card issuer, resulting in a theft.  


The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge CURRIE concur.
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