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MEMORANDUM OPINION
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STOCKEL, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a lawful general regulation and sodomy, in violation of Articles 92 and 125, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 925 [hereinafter UCMJ].  The military judge sentenced appellant to a dismissal and confinement for forty-five days.  In accordance with a pretrial agreement, the convening authority reduced the confinement to one month and otherwise approved the sentence as adjudged. 

On 23 September 2003, appellant submitted the case to this court on its merits.  In our initial review of the record, we directed appellate counsel to submit supplemental briefs on the following specified issue:

WHETHER APPELLANT KNOWINGLY AND INTELLIGENTLY WAIVED HIS STATUTORY RIGHT TO TRIAL BY A COURT WITH NOT LESS THAN FIVE OFFICER MEMBERS.

The case is before us now for review pursuant to Article 66, UCMJ.  Based upon the record before us, we find that appellant did not make a knowing and intelligent waiver of his statutory right to trial by a court with not less than five officer members; and we grant relief accordingly.
  

BACKGROUND


Charges were preferred against appellant, a Chief Warrant Officer Two, on 5 January 2002 and referred to trial by general court-martial on 1 March 2002.  On 5 March 2002, appellant signed a pretrial agreement which asserts, in part:  “My defense counsel has informed me of my right to be tried by a court composed entirely of officer members, by a court composed of at least one-third enlisted members or by [m]ilitary [j]udge alone, at my discretion.”  A “Request for Trial Before Military Judge Alone,” prepared and signed by trial defense counsel on 19 March 2002, states:  “Prior to the signing of the foregoing request, I fully advised [appellant] of his right to trial before a court-martial composed of officers, not of his unit, upon his request.”

At appellant’s court-martial on 29 March 2002, the military judge informed appellant that he had “a right to be tried by a court consisting of at least three officer members.”  Neither government nor defense counsel corrected the military judge 
during the course of the trial.
  Then, when the military judge reviewed the terms of the pretrial agreement with appellant, the judge failed to note and correct the erroneous statement of advice regarding appellant’s forum choices contained therein. 

DISCUSSION


Based upon the record before us, we know appellant was misadvised at least three times with respect to his choice of forum:  (i) his executed pretrial agreement erroneously listed one of three forum options as trial by a court composed of at least one-third enlisted members;
 (ii) his written request for military judge alone incorrectly states that if appellant requested a trial court composed of officers, the officers would be “not of his unit;” (iii) prior to entry of pleas, the military judge wrongly advised appellant that if he requested an officer panel, his panel would be comprised of “at least three” officer members.


A general court-martial consists of either a military judge and at least five panel members, or a military judge alone if the accused so requests.  UCMJ art. 16(1).  Panel members may be officers or enlisted personnel, depending on the military status of the accused.  UCMJ art. 25; Weiss v. United States, 510 U.S. 163, 167 (1994).   For a general court-martial to consist of only a military judge, the accused, “knowing the identity of the military judge and after consultation with defense counsel,” must request trial by military judge alone on the record, either orally or in writing.  UCMJ art. 16(1)(B) (emphasis added).  Ordinarily, a military judge will conduct an inquiry of an accused on the record to ensure the accused is making a “knowing and intelligent” waiver of the right to trial by members.  See Mayfield, 45 M.J. at 177-78; see also R.C.M. 903 discussion.  Failure to strictly comply with a procedural requirement of Article 16 may not be reversible error if the record otherwise demonstrates “substantial compliance” with Article 16, UCMJ.  United States v. Turner, 47 M.J. 348, 350 (C.A.A.F. 1997).  See United States v. Morgan, 57 M.J. 119, 120 (C.A.A.F. 2002); United States v. Daniels, 50 M.J. 864, 866 (Army Ct. Crim. App. 1999).
Under the plain language of Article 16, UCMJ, a general court-martial by military judge alone is assembled once consultation between trial defense counsel and an accused has occurred, the accused makes the election on the record, and the military judge approves the request.  UCMJ art. 16.  Trial defense counsel are presumed to have properly advised their clients regarding choice of forum, in the absence of evidence to the contrary.  United States v Canatelli, 5 M.J. 838, 840 (A.C.M.R. 1978).  The right to adequate consultation with counsel is not a hollow or perfunctory right.  To be meaningful, a trial defense counsel’s advice to an accused concerning forum options must be accurate.  Where the record demonstrates two instances in which appellant received erroneous information from counsel with respect to his forum options, we decline to apply the presumption that appellant was properly advised as to his choices of forum.
Moreover, the military judge had the opportunity to resolve all three prior misstatements before appellant’s plea was accepted, as he reviewed with appellant the terms of the pretrial agreement.  At that time, the military judge should have informed appellant that a clause in the pretrial agreement outlining appellant’s forum choices was erroneous.
  In light of the cumulative nature of the errors by both defense counsel and the military judge, we decline to place the onus on an accused to correctly identify the parts of the forum advice which are accurate from the parts which are erroneous.
An accused’s choice as to the composition of the court-martial is not an empty ritual.  It is long understood that the waiver of a right “‘must be an intentional relinquishment or abandonment of a known right.’”  United States v. Hansen, 59 M.J. 410, 411 (C.A.A.F. 2004) (quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).  Even when an accused is waiving a statutory right such as the right to a trial by members, the accused must nevertheless understand what it is he or she is waiving.  See id. at 413.  Thus, it is axiomatic that an accused must be properly advised of his or her forum rights for there to be a knowing and intelligent waiver.
The host of errors surrounding appellant’s advisement of his choice of forum constitutes a lack of substantial compliance with Article 16, UCMJ.  See Turner, 47 M.J. at 350.  The errors at issue are not merely procedural errors or a matter of form over substance.  As distinguished from the procedural irregularities presented in Mayfield and Turner, the errors in the case sub judice are unquestionably “matter[s] of substance leading to jurisdictional error.”  Mayfield, 45 M.J. at 178; see Turner, 47 M.J. at 350.  Based on the record as a whole, we have serious misgivings about whether appellant was adequately advised and correctly understood his Article 16, UCMJ right to a trial by members.  Any evidence appellant correctly understood what he was waiving at the time his court-martial was assembled is absent from the record before us.  As a result, we must conclude that appellant’s general court-martial was unlawfully constituted under Article 16, UCMJ.

DECISION

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority. 

Senior Judge CHAPMAN and Judge CLEVENGER concur. 
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Clerk of Court

� In her original pleadings to this court, appellate defense counsel did footnote that the military judge misadvised appellant that he was entitled to a trial composed of at least three officers rather than “not less than five” required under Article 16, UCMJ.





� The government notes in its brief that after appellant’s briefs were submitted, the Supreme Court decided Lawrence v. Texas, 539 U.S. 558 (2003).  This court will not address the constitutionality of appellant’s consensual sodomy conviction in light of our disposition of the specified issue.





� After trial, in a “Bridging the Gap” session, trial defense counsel informed the military judge that the military judge incorrectly advised appellant of his forum options.  The military judge acknowledged his error at authentication but did not take any further action.  The military judge should have directed a proceeding in revision to correct his prior misstatement and, thereby, could have established whether appellant made a knowing and intelligent waiver of an officer panel consisting of at least five members.  See United States v. Mayfield, 45 M.J. 176, 178 (C.A.A.F. 1996) (military judge conducted proceeding in revision under Rule for Courts-Martial [hereinafter R.C.M.] 1102(b) to establish the accused’s choice of trial by military judge alone).





� As footnoted in a supplemental brief on behalf of appellant, we are informed that:  “Trial defense counsel informed appellate defense counsel that she properly advised appellant of his forum rights.  [She] claims that the incorrect information in the Offer to Plead Guilty was a typographical error.”  We give trial defense counsel’s unsworn, self-serving comment little weight where the clause at issue outlines an important statutory right which was signed by appellant and became part of appellant’s executed pretrial agreement with the convening authority.  We do not regard a clause erroneously describing forum rights as mere typographical or scrivener error.





� Although the military judge failed to properly explain the provisions of the pretrial agreement as required by R.C.M. 910(f), this is not the issue before us.  The issue before us is whether appellant’s waiver of a statutory right was knowing and intelligent.
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