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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave (two specifications), wrongful distribution of a controlled substance (two specifications), and wrongful use of a controlled substance (two specifications), in violation of Articles 86, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The convening authority approved only so much of the sentence as included a bad-conduct discharge and confinement for six months.  The convening authority credited appellant’s sentence to confinement with fifty-one days of confinement credit.  
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error and the government’s reply thereto.  Appellant asserts that he received post-trial ineffective assistance of counsel in that his counsel failed to communicate with him after he began serving his sentence to confinement, failed to inform him when clemency matters were due, and failed to obtain his consent to waive the opportunity to submit clemency matters.  Appellant’s trial defense counsel, in a sworn affidavit, admits that these allegations are true.  

It has long been asserted that the convening authority’s action provides the accused’s “best chance” for clemency.  United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998); United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991).  Under the facts of this case we will exercise our considerable discretion, set aside the convening authority’s action, and require a new action to afford appellant a complete opportunity to personally submit matters in support of his request for clemency.  

The action of the convening authority, dated 12 May 2006, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 post-trial recommendation and new initial action by the same or a different convening authority in accordance with Article 60(c)–(e), UCMJ.
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