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MEMORANDUM OPINION
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BARTO, Senior Judge:  

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of distribution of marijuana, distribution of cocaine, possession of cocaine with intent to distribute, and possession of marijuana in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for fourteen months, and reduction to Private E1.  The convening authority also credited appellant with sixteen days toward the sentence of confinement for time spent in pretrial confinement and waived the automatic forfeiture of pay and allowances for six months.  This case is before the court for review under the provisions of Article 66, UCMJ.  We agree with appellant’s assertion that the staff judge advocate’s recommendation (SJAR) omitted the finding as to Specification 1 of the Charge, and we will grant appropriate relief in our decretal paragraph.

The specification at issue alleged that appellant “did, at or near Fort Carson, Colorado, on or about 4 July 2002, wrongfully distribute about 30 grams of marijuana.”  Appellant pleaded guilty to the offense by exceptions and substitutions to reflect the distribution of 20 grams of marijuana.  After the entry of pleas but before the entry of findings, the military judge allowed the amendment of the specification to conform with appellant’s plea.  The military judge then entered a finding of guilty as to Specification 1.  The SJAR contains the following information concerning Specification 1 of the Charge:

The Charge, Article 112a, Specification 1:  Wrongful distribution of about 30 grams of marijuana on or about 4 July 2002.  Plea:  Guilty, except the word and figure, “30 grams”, substituting therefor the word and figure, “20 grams.”  Of the excepted word and figure:  Not Guilty.  Of the substituted word and figure:  Guilty.  Correct:  Yes.  (The Specification was amended before findings to reflect the accused’s plea.)

The convening authority expressly approved only the sentence in his initial action.

It is a long-standing principle that “in the absence of contrary evidence, a convening authority who does not expressly address findings in the action impliedly acts in reliance on the statutorily required recommendation of the SJA.”  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994) (citation omitted).  Under the instant facts, the SJAR was silent concerning the finding as to Specification 1 of the Charge, “so we cannot infer that he [the convening authority] tacitly approved them.”  Id. at 345.  As such, the affected finding is not ripe for appellate review.  See UCMJ art. 66(c) (providing this court “may act only with respect to the findings and sentence as approved by the convening authority”).  We will therefore set aside the initial action and “return the record for a new action, preceded by an SJA recommendation that would correctly inform the convening authority and followed by appellate review.”  Diaz, 40 M.J. at 345 (citation omitted).  

The action of the convening authority, dated 3 September 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.    

Judge CLEVENGER and Judge MAHER concur.







FOR THE COURT:
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