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MEMORANDUM OPINION
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CLEVENGER, Judge:

A special court-martial consisting of a military judge alone, convicted appellant in accordance with his pleas, of a series of failures to repair to, or going from, his appointed place of duty (three specifications), absence without leave (two specifications), disrespect in deportment toward a noncommissioned officer, and wrongful use of marijuana, in violation of Articles 86, 91, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 912a [hereinafter UCMJ].  He was sentenced to a bad-conduct discharge, confinement for 135 days, and forfeiture of $737.00 pay per month for four months.  The convening authority approved the sentence as adjudged but suspended the confinement in excess of 90 days for 90 days.

The case is before us for review pursuant to Article 66, UCMJ, and appellant assigns as error an issue concerning an administrative deficiency in the staff judge advocate’s (SJA) post-trial recommendation (SJAR).
  We disagree but grant relief on related grounds.

Albeit lethargically, appellant’s detailed trial defense counsel submitted a petition for clemency in response to the SJAR and it contained, as an enclosure, a document marked as “Encl 1.”  “Encl 1” is a version of appellant’s unsworn statement given at trial.  It is typed and apparently signed by appellant but not individually dated.  The record of trial reflects that appellant did read an unsworn statement to the military judge, but no written, unsworn statement document was offered or admitted.  The military judge advised appellant properly, in the presence of his defense counsel, of the allocution rights that allowed unsworn statements to “be made orally, in writing or both.”  Significantly, the “Encl 1” document contains a postscript that says appellant is enclosing letters from his chain of command concerning his character.  No such letters appear in the record of trial as part of the petition for clemency submission forwarded to the convening authority or in evidence on sentencing.   

The SJA has submitted an uncontested affidavit attempting to explain why the SJAR addendum did not properly and specifically note that the clemency petition was forwarded to the convening authority for his consideration at the time of action.  In at least two other similarly affected cases, we have accepted this uncontradicted affidavit as sufficient evidence of full consideration of the defense submission by the convening authority to show compliance with Article 60(b) and (d), UCMJ, and Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106.  

But in this case, appellant’s written statement, “Encl 1”, which, we are satisfied, was forwarded to the convening authority, does not also include the referenced enclosed letters from people in appellant’s chain of command.  The letters’ absence is totally unaccounted for in the original record of trial or by the SJA’s post-trial affidavit.  Thus, we must speculate on whether or not those letters were ever, in fact, submitted, or perhaps were not properly accounted for in the addendum and forwarded but not included in the record, or even put aside by the SJA and not forwarded to the convening authority.  We decline to engage in such speculation.  Article 60(b)(1), UCMJ, and R.C.M. 1107(b)(3)(A)(iii) dictate that the convening authority consider any clemency matters submitted by an accused and his or her counsel pursuant to R.C.M. 1105 or 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989). Therefore, we will neither ruminate nor hazard an opinion as to whether the documents that were apparently intended to accompany a clemency submission were in fact attached and considered by the convening authority if they are not in the record of trial.  See United States v. Stephens, 56 M.J. 391 (C.A.A.F. 2002); United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988).
The action of the convening authority, dated 18 June 2003, is set aside.  The record of trial is returned to The Judge Advocate General for remand to the same convening authority for a new review and action. 


Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The pretrial agreement required that the period of suspension begin to run from the date the sentence was adjudged, but the convening authority’s initial promulgating action did not specify this period.





� Detailed appellate defense counsel, in a footnote, also imply a violation of United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000), in the post-trial processing of the case.  It did take the government over 130 days to get a simple, 111 page record of trial prepared and authenticated.  Worse, it took from 2 February 2003 until 9 April 2003, over sixty days, for the government to serve the SJAR on appellant’s trial defense counsel.  Both of these periods are overlong and unexplained but, in turn, appellant’s counsel took between 9 April and 17 June 2003, nearly seventy days, to submit his desired clemency matters.  Obviously appellant, out of confinement since 24 September 2002, was not in any great hurry to push his case to an earlier action, and we find no basis for relief under these circumstances.
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