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STOCKEL, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion terminated by apprehension in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.  In accordance with the pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for eight months, and reduction to Private E1.

Appellate defense counsel submitted the case to this court assigning four errors:  (1) the military judge erroneously held that restrictions imposed at the Fort Sill, Oklahoma, Personnel Control Facility (PCF) were not tantamount to confinement; (2) the military judge failed to credit one day of confinement against appellant’s sentence to confinement for a portion of 15 March 2001 when appellant was held in pretrial confinement; (3) appellant’s chain of command failed to comply with the review and notice provisions of Rule for Courts-Martial [hereinafter R.C.M.] 305, entitling appellant to additional sentence credit; and (4) the staff judge advocate (SJA) failed to properly advise the convening authority of appellant’s restriction, as required by R.C.M. 1106(d)(3)(D).  Additionally, appellant personally raised under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the defense counsel detailed to represent him post-trial failed to prepare and present clemency matters on his behalf. 

In our initial review of the record, we directed appellate counsel to submit supplemental briefs on the following specified issues:

I.

WHETHER CAPTAIN (CPT) JOSEPH A. FEDORKO WAS DISQUALIFIED FROM ACTING AS APPELLANT’S DEFENSE COUNSEL FOR POST-TRIAL MATTERS.

II.

WHETHER CPT JOSEPH A. FEDORKO PROVIDED INEFFECTIVE ASSISTANCE OF COUNSEL BY FAILING TO CONTACT APPELLANT REGARDING SUBMISSION OF APPELLANT’S POST-TRIAL MATTERS IN ACCORDANCE WITH R.C.M. 1105 AND BY WAIVING APPELLANT’S RIGHT TO SUBMIT CLEMENCY MATTERS WITHOUT APPELLANT’S 

APPROVAL. 

The case is before us now for review pursuant to Article 66, UCMJ.  We find that CPT Fedorko was disqualified from representing appellant in post-trial matters because CPT Fedorko failed to obtain appellant’s informed consent to a disqualifying condition.  We will take correct action in our decretal paragraph.
 

Background


Appellant enlisted on 12 August 1996 for three years and was assigned to Fort Drum, New York.  On 31 July 1998, appellant deserted from his unit.  His desertion was terminated on 7 March 2001, when he was arrested by officers from the Comal County Sheriff’s Department.  The civilian authorities held appellant for seven days for a civilian offense unrelated to appellant’s military offense.  On 14 March 2001, appellant was transferred to Fort Sam Houston, Texas, and placed in a detention cell.  On 15 March 2001, he was released and transferred to the Fort Sill PCF.  He remained at Fort Sill from 15 March 2001 until 23 March 2001.  

Appellant was then placed on extended leave pending processing of an administrative discharge.  He was later notified that the administrative discharge had been disapproved and he was ordered to report to Fort Sill.  Appellant returned to Fort Sill on 17 April 2001.  On 22 April 2001, members of appellant’s unit came to Fort Sill to escort him back to Fort Drum.  On 23 April 2001, appellant was placed in pretrial confinement.  

On 26 April 2001, CPT Fedorko, acting as a part-time military magistrate,
 reviewed the circumstances of appellant’s continued pretrial confinement and issued a memorandum concluding that continued pretrial confinement was warranted.  Appellant waived his right to be present at this review.

On 29 June and 11 July 2001, appellant was represented at his court-martial by CPT Michael Porter.  After appellant’s court-martial and prior to the completion of the SJA’s recommendation to convening authority, CPT Porter left military service.  At that time, CPT Fedorko had been reassigned as the Senior Defense Counsel at Fort Drum and detailed himself to appellant’s case for the purpose of submitting appellant’s post-trial matters.  Although appellant averred that CPT Fedorko failed to contact him regarding CPT Fedorko’s representation, a memorandum signed by CPT Fedorko, addressed to appellant, and received at the regional confinement facility showed that CPT Fedorko at least attempted to make contact with appellant.  In this memorandum to appellant, however, CPT Fedorko failed to disclose that he acted as a military magistrate in reviewing appellant’s pretrial confinement.
  Acting as appellant’s counsel for the purposes of submitting post-trial matters, CPT Fedorko, by memorandum, informed the convening authority that appellant did not wish to submit matters in accordance with R.C.M. 1105. 

Discussion


The Sixth Amendment guarantees the right to effective assistance of counsel.  U.S. Const. amend VI; United States v. Cain, 59 M.J. 285, 294 (C.A.A.F. 2004).  In the military, this right extends to assistance in the preparation and submission of post-trial matters.  See United States v. Fluellen, 40 M.J. 96, 98 (C.M.A. 1994).  While this court has not addressed the issue before us, we have condemned attorney-client conflicts.  See United States v. Brewer, 15 M.J. 597 (A.C.M.R. 1983).  In this case, we agree with both defense and government appellate counsel that CPT Fedorko was not per se disqualified from representing appellant in the submission of his post-trial matters.  UCMJ, art. 27; see United States v. Reeves, 12 M.J. 763 (A.C.M.R. 1981).  We find, however, that CPT Fedorko was ineffective because he failed to disclose to appellant that he acted as the military magistrate who reviewed appellant’s pretrial confinement. 
Army Reg. 27-26, Legal Services:  Rules of Professional Conduct for Lawyers [hereinafter AR 27-26], Rule 1.12, (1 May 1992), provides, in part:
[A] lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer . . . unless all parties to the proceeding consent after disclosure.  

“The term ‘adjudicative officer’ includes such officials as hearing officers, legal advisors to administrative boards, Article 32 investigating officers, summary court-martial officers, and also lawyers who serve as part time judges.”  AR 27-26, Rule 1.12, comment.  
“In construing the language of a statute or rule, it is generally understood that the words should be given their common and approved usage.”  United States v. Gilley, 59 M.J. 245, 247 (C.A.A.F. 2004) (quoting United States v. McCollum, 58 M.J. 323, 340 (C.A.A.F. 2003)) (quoting United Scenic Artists v. NLRB, 762 F.2d 1027, 1032 n.15 (D.C. Cir. 1985)).  In legal parlance, “[a]dministrative actions are ‘adjudicatory’ in character when they culminate in final determination affecting personal . . . rights,” and an “adjudicative hearing” is “a proceeding . . . in which the rights and duties of particular persons are adjudicated after notice and opportunity to be heard.”  Black’s Law Dictionary 43 (6th ed. 1990).  “All military magistrates . . . are empowered to order the release from pretrial confinement of any confinee in any U.S. Army confinement facility on determination (following review of the case) that continued pretrial confinement does not satisfy legal requirements.”  AR 27-10, para. 9-5(a)(1).  When conducting a pretrial confinement review, a military magistrate must examine all the relevant facts and circumstances surrounding the case and review each case in accordance with the procedures and criteria found in AR 27-10 and in R.C.M. 305(i).  AR 27-10, para. 9-5(a)(1).  Thus, employing the definitions associated with adjudicatory functions as they relate to the duties of the Army’s military magistrates, assigned and part-time military magistrates are adjudicative officers for purposes of AR 27-26, Rule 1.12.

Breach of an ethical standard does not necessarily make an attorney’s assistance ineffective.  Nix v. Whiteside, 475 U.S. 157, 165 (1986).  As our superior court noted in United States v. Cain, however, “the ‘high probability of prejudice’ and the ‘difficulty of proving that prejudice’ require the application of a rule that the conduct is inherently prejudicial.”  Cain, 59 M.J. at 294 (citations omitted).  In this case, CPT Fedorko was disqualified from representing appellant because he failed to obtain appellant’s informed consent to such representation as required by AR 27-26, Rule 1.12.
  Accordingly, failure to comply with AR 27-26, Rule 1.12, in this case, is inherently prejudicial to appellant’s right to conflict-free counsel. 

Decision
The action of the convening authority, dated 15 January 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new review and action by the same or a different convening authority, in accordance with Article 60(c)-(e), UCMJ.  Appellant will be provided conflict-free counsel who will represent appellant in the submission of his post-trial matters in accordance with R.C.M. 1105 and 1106. 

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Given our disposition of this case, we will not decide appellant’s other claims of error.  In regard to appellant’s assigned errors, however, we note that the government concedes the military judge failed to credit one day of confinement against appellant’s sentence to confinement for the portion of the day on 15 March 2001, when appellant was held in confinement.  The government also concedes that the SJA failed to include the period of restriction in his recommendation to the convening authority as required by R.C.M. 1106(d)(6)(D).  Appellant’s other assigned errors may be raised in his post-trial submissions and any corrective action, as appropriate, may be granted by the convening authority.  See generally United States v. Rendon, 58 M.J. 221, 224 (C.A.A.F. 2003).





� The Military Magistrate Program is an Army-wide program established in Army Reg. 27-10, Legal Services:  Military Justice [hereinafter AR 27-10] Chapter 9 (6 September 2002).  The program allows for both assigned and part-time magistrates.  AR 27-10, para. 9.  An assigned military magistrate is a judge advocate who is appointed by The Judge Advocate General (TJAG) or TJAG’s designee and assigned to the United States Army Legal Services Agency (USALSA), a military judge who is assigned to the United States Army Trial Judiciary, or an individual mobilization augmentee who is ordered to annual training with duty as a military judge.  AR 27-10, para. 9-1(e).  A part-time military magistrate is a judge advocate who, like an assigned magistrate, is appointed by TJAG or TJAG’s designee but who is not assigned to USALSA.  Id.  Individuals who serve as part-time magistrates may not “be engaged in criminal investigation or the prosecuting function.”  AR 27-10, para. 9-2(b)(2).  





� In this case, both appellant and CPT Fedorko submitted affidavits.  “[A] post-trial evidentiary hearing is not required in every case simply because an affidavit is submitted by an appellant.”  United States v. Fagan, 59 M.J. 238, 241 (C.A.A.F. 2004) (citing United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997)).  When an appellant makes a claim of ineffective assistance of counsel, the following principles are used to determine when a post-trial evidentiary hearing is required.  





First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.  





Second, if the affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis. 





Third, if the affidavit is factually adequate on its face to state a claim of legal error and the Government either does not contest the relevant facts or offers an affidavit that expressly agrees with those facts, the court can proceed to decide the legal issue on the basis of those uncontroverted facts.  





Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts, the [c]ourt may discount those factual assertions and decide the legal issue.





Fifth, when an appellate claim of ineffective representation contradicts a matter that is within the record of a guilty plea, an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) unless the appellant sets forth facts that would rationally explain why he would have made such statements at trial but not upon appeal.





Sixth, the Court of Criminal Appeals is required to order a factfinding hearing only when the above-stated circumstances are not met . . . . 





Fagan, 59 M.J. at 241-42 (quoting Ginn, 47 M.J. at 248).  The issue specified by this court involves the application of the third Ginn principle in that the government does not contest that CPT Fedorko failed to inform appellant of CPT Fedorko’s prior involvement as a part-time military magistrate. 





� See Army Code of Judicial Conduct, 5 May 2003, which includes part-time magistrate acting in that capacity.





� Since AR 27-26, Rule 1.12 requires the consent of all parties to the proceeding, the government must also consent to the representation.  Failure of the government to object to such representation on the record, however, will be considered as consent. 
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