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MEMORANDUM OPINION

-----------------------------------------
CURRIE, Judge:


A military judge, sitting as a special court-martial (SPCM), convicted appellant, pursuant to his pleas, of larceny of military property and false swearing, in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge (BCD), hard labor without confinement for ninety days, a fine of $4,170.00, and reduction to Private E1, but suspended for two years that portion of the sentence extending to hard labor without confinement.  This case is before us for review pursuant to Article 66, UCMJ, and was submitted to us on its merits.


The convening authority erred by suspending appellant’s sentence to hard labor without confinement for two years.  Rule for Courts-Martial 1108(d), states, in pertinent part, “Suspension shall be for a stated period or until the occurrence of an anticipated future event.  The period shall not be unreasonably long.  The Secretary concerned may further limit by regulations the period for which the execution of a sentence may be suspended.”  Pursuant to this rule, the Secretary of the Army has determined that a “reasonable period of suspension shall be calculated from the date of the order announcing the suspension and shall not extend beyond . . . [o]ne year for an SPCM in which a BCD was adjudged.”  Army Reg. 27-10, Legal Services:  Military Justice, para. 5-31a(3) (20 Aug. 1999).  We will take corrective action in our decretal paragraph.


We also note that the military judge accepted appellant’s plea of guilty to The Specification of Charge I (which alleged that appellant stole “Basic Allowance for Housing of a value of about $25,000.00”) without modification, even though during the providence inquiry conducted pursuant to United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), appellant testified under oath and via a stipulation of fact that he stole $22,409.65.  We will amend the findings below to conform with the facts.      


We also have considered the matters raised personally by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of The Specification of Charge I as follows:

In that Sergeant John A. Tatem, United States Army, did, at Schofield Barracks, Hawaii, between on or about 28 May 1999 and 20 April 2001, steal Basic Allowance for Housing of a value of $22,409.65, the property of the United States Army.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the noted error, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence, but execution of that part of the sentence extending to hard labor without confinement for ninety days is suspended for one year from 29 January 2002, at which time, unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.       


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:
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Deputy Clerk of Court
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