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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
GALLAGHER, Judge:

A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of two specifications of failure to go to his appointed place of duty, absence without leave, and of three specifications of wrongful use of a controlled substance in violation of Articles 86 and 112a, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 886 and 912a (2008).  Contrary to his plea, appellant was also convicted of wrongful use of cocaine in violation of Article 112a, UCMJ, 10 U.S.C. § 912a (2008).  Appellant was sentenced to a bad-conduct discharge, confinement for five months, and reduction to the grade of E1.  The convening authority approved the sentence as adjudged.  

On review before this court pursuant to Article 66(c), appellant alleges that he was denied his Sixth Amendment right to confrontation of witnesses by the admission into evidence of the laboratory documentation packet which contained testimonial hearsay, citing to Crawford v. Washington, 541 U.S. 36 (2004), and Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009).

We find that appellant waived the opportunity to argue on appeal that admission of the lab report constituted testimonial evidence.  
BACKGROUND

On 5 August 2008, appellant submitted to a random urinalysis test.  Appellant’s urine specimen was tested at the Forensic Toxicology Drug Testing Laboratory, Fort Meade, Maryland and the results showed the urine specimen contained 277 nanograms of benzoylecgonine (BZE), the metabolite for cocaine. Appellant was charged with, inter alia, wrongful use of cocaine and stood trial at a judge alone special court-martial.  Appellant pleaded not guilty to this specification, and the government called the following witnesses to prove its case:  the squad leader who observed appellant render the urine sample, the platoon sergeant who prepared the sample for processing, and Dr. Daniel Nichols, Deputy Commander at the Forensic Toxicology Drug Testing Laboratory, Fort Meade, Maryland, who was recognized as and testified as an expert in forensic toxicology.  The government also entered the laboratory documentation packet into evidence as Prosecution Exhibit (PE) 5.  

The laboratory documentation packet consisted of forty-eight pages of information, including: a cover page containing the specimen identification number and identifying the packet preparer and the laboratory certifying official; a table of contents, memoranda of record explaining laboratory testing and standard operating procedures and abbreviations of terms used in the documents; a specimen custody document; chain of custody documents; blind quality control reports; printouts of machine-generated data; and a memorandum summarizing the tests performed and the results thereof signed by a laboratory certifying official, who did not testify.

Appellant, through his counsel, originally stated “no objection” to the admissibility of the laboratory documentation packet, however, he objected on relevance grounds after the relevance between the packet and the appellant was questioned by the military judge.  After further testimony, the government again moved for admission and appellant withdrew his objection to the admission of the laboratory documentation packet.

DISCUSSION

We view the issue in this case to be one of waiver pursuant to Military Rule of Evidence [hereinafter Mil.R.Evid.] 103(a)(1) versus forfeiture pursuant to Mil.R.Evid. 103(d).  In determining whether waiver or forfeiture applies, we consider whether the failure to raise the objection “at the trial level constituted an intentional relinquishment or abandonment of a known right.”  United States v. Campos, 67 M.J. 330, 332 (C.A.A.F. 2009) (citing United States v. Harcrow, 66 M.J. 154, 156 (C.A.A.F. 2008) (internal citations omitted)).  Without the intentional relinquishment of a known right, the objection was merely forfeited, which then requires the application of the plain error doctrine to determine whether there was an error that should be corrected.  Id.

A constitutional Sixth Amendment right is at issue in this case.  There is “a presumption against the waiver of constitutional rights . . . and for a waiver to be effective it must be clearly established that there was ‘an intentional relinquishment or abandonment of a known right or privilege.’”  Harcrow, 66 M.J. at 157 (citations omitted).   
The clarity of the waiver and record depend on the facts and circumstances surrounding the right and alleged waiver.  Our superior court has looked at five pertinent factors to consider when determining if there is a clearly established intentional relinquishment of a known right.  They are whether the waiver was part of the defense tactics or strategy; whether the right was known or knowable at the time of the alleged waiver, Harcrow, 66 M.J. at 156-58; whether the defense had knowledge of the expected testimony or documentary evidence and had time and opportunity to review it; whether the defense was given opportunity to object to the admissibility of the evidence; and whether the appellant alleges ineffective assistance of counsel in regard to the waiver.  Campos, 67 M.J. at 332-333.  Each of these factors clearly establish waiver in appellant’s case.
Considering defense tactics and strategy in this case, it is clear from the record that the defense theory was to challenge the element of knowing ingestion of an illegal substance.  In a brief opening statement and closing argument, appellant challenged knowing ingestion.  He cross-examined both unit witnesses to establish they were testifying as to the collection procedure only and did not observe appellant use cocaine.  The appellant then used Dr. Nichols to assert that the 277 nanogram per milliliter concentration of BZE detected through the laboratory tests as reflected in the laboratory packet was indicative of ingestion of only a very small amount of cocaine.  Finally, the sole basis for appellant’s motion to dismiss pursuant to R.C.M. 917 was lack of evidence to establish knowing ingestion.  Appellant did not assert or even imply a chain of custody or laboratory error.  Nor did appellant challenge the expert witness’ knowledge of the specimen sample, laboratory facility, testing methods used, laboratory document packet produced, or the fact that appellant’s urine contained BZE.  
Defense counsel may waive a client’s Sixth Amendment right of confrontation in certain unexceptional circumstances. Harcrow, 66 M.J. at 157.  A waiver of the right to confront personnel responsible for material contained within a laboratory packet is not in and of itself exceptional.  The Supreme Court, in Melendez-Diaz, recognized that this type of testimonial evidence may be and often is waived.  129 S. Ct. at 2542.  “We simply do not expect defense attorneys to believe that their clients’ interests (or their own) are furthered by objections to analysts’ reports whose conclusions counsel have no intention of challenging.” Id. at n.13.  The Court of Appeals for the Armed Forces has noted with approval the permissible waiver by counsel “so long as the defendant does not dissent from his attorney’s decision, and so long as it can be said that the attorney’s decision was a legitimate trial tactic or part of a prudent trial strategy.”  Harcrow, 66 M.J. at 157 (citations and quotation marks omitted) (citing federal circuit courts that found waiver where legitimate trial defense tactic).  The record before us provides no evidence that the appellant dissented from his attorney’s decision to challenge knowing ingestion.  Furthermore, it is a legitimate trial tactic to challenge the knowing ingestion element of the offense of wrongful use of cocaine.  The fact that appellant did not prevail on that tactic is of no consequence in the analysis.   
To determine whether the right was known or knowable at the time of the alleged waiver, we consider the applicable law at the time of trial in January 2009.  Id. at 157-58.  The seminal cases, which have transformed the admissibility inquiry from the analytical framework of Ohio v. Roberts, 448 U.S. 56 (1980), to one more closely tethered to the Sixth Amendment, had been decided and published prior to appellant’s court-martial.
  Our own superior court recognized that in 2004 “Crawford . . . opened the door for a colorable assertion of the right to confrontation where it was not previously available,” Harcrow, 66 M.J. at 157-58, and considered this jurisprudence well-established and even “settled” by March 2008.  Id. at 159, 162-163.  Whereas Melendez-Diaz, United States v. Blazier, 68 M.J. 439 (CA.A.F. 2010) and United States v. Blazier, 69 M.J. 218 (C.A.A.F.  2010), have furthered the cataloguing of testimonial versus non-testimonial evidence, the right itself was known or knowable at the time of appellant’s trial.  
Finally, nothing in the record reflects that the appellant did not have prior access to the laboratory documentation packet or the pertinent witnesses.  Appellant made no requests for a continuance of his trial and was given ample opportunity to object to the admissibility of the packet.  Appellant has not made an allegation of ineffective assistance of counsel.  
The record in this case clearly establishes an intentional relinquishment of a known right.  We find that the appellant waived the opportunity to now allege that the admission of the laboratory packet was in violation of his Sixth Amendment right to confrontation.  In this case, the plain error doctrine does not apply as the “valid waiver leaves no error for us to correct on appeal.”  Campos, 67 M.J. at 332 (citations and quotation marks omitted). 
CONCLUSION

The findings of guilty and the sentence are AFFIRMED.


Senior Judge TOZZI and Judge SIMS concur.






FOR THE COURT:


MALCOLM H. SQUIRES JR.







Clerk of Court
�  Crawford v. Washington, 541 U.S. 36 (2004) (changed the analysis for testimonial hearsay from the Roberts standard of trustworthiness to one that hinges on compliance with the Sixth Amendment); Davis v. Washington, 547 U.S. 813 (2006) (applying Crawford and further defining testimonial evidence); United States v. Magyari, 63 M.J. 123 (C.A.A.F. 2006) (applying Crawford analysis to laboratory urinalysis results); United States v. Rankin, 64 M.J. 348 (C.A.A.F. 2007) (applying Crawford to determine whether documents were testimonial hearsay.);  United States v. Harcrow, 66 M.J. 154 (C.A.A.F. 2008) (applying Crawford and Magyari to laboratory results). 
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