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MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of signing a false official record, larceny of military property (two specifications), making a fraudulent claim, and false swearing, in violation of Articles 107, 121, 132, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, 932, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for nine months, reduction to Private E1, and a reprimand.  The case is before the court for review under Article 66, UCMJ.  

Appellant asserts that his trial defense counsel failed to include his personal clemency letter as part of matters submitted under the provisions of Rule for Courts-Martial [hereinafter R.C.M.] 1105.  No documentation indicating what the convening authority considered prior to taking action, such as an addendum to the staff judge advocate’s post-trial recommendation (SJAR), is in the record of trial.  Therefore, a new SJAR and initial action are warranted. 
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).
Under these circumstances, we are not confident about what R.C.M. 1105 matters the convening authority considered.  UCMJ art. 60(c)(2); United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).  
Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot proceed because appellant’s case is not yet ripe for our review.  We will return this case to clarify the record about what matters the convening authority considered prior to taking initial action.  See United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); R.C.M. 1107(g).  This will also provide appellant with an opportunity to submit his clemency statement to the convening authority as part of his R.C.M. 1105 matters.    
The convening authority’s initial action, dated 23 December 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action( by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( In stating the waiver of forfeiture relief, the new initial action should reflect the words “pay per month” after the dollar amount.  
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