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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Contrary to his pleas, a military judge sitting as a special court-martial convicted appellant of wrongful use of marijuana (two specifications) and wrongful distribution of marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The approved sentence was a bad-conduct discharge, confinement for four months, and forfeiture of $600 pay per month for four months.


Appellant asserts that the military judge abused his discretion by admitting evidence (a baggie of marijuana and a pipe) seized from appellant’s barracks room; and, further, that the results of appellant’s urinalysis directed as a result of the seizure of the marijuana, as well as the testimony of a witness present during the seizure of the marijuana, should have all been suppressed as derivative evidence.  In addition, appellant avers that the evidence supporting the finding of guilty of distribution of marijuana and one finding of guilty of use of marijuana are factually and legally insufficient because the marijuana was “field-tested” using the Becton-Dickinson test kit E, and no confirmatory test was done at a laboratory.  We disagree.

FACTS


On the evening of 14 May 1997, appellant and Private (PVT) Thompson were returning to the barracks after performing extra duty imposed under the provisions of Article 15, UCMJ, for wrongful use of marijuana, which was detected during a urinalysis screening.  As they passed by the Charge of Quarters (CQ) desk, Sergeant (SGT) Maples, the CQ and appellant’s squad leader, commented that he had heard rumors that appellant and Thompson were still using marijuana and that he would catch them. 


Later that evening, SGT Maples was making his rounds of the barracks, as required by the unit CQ instructions.  Sergeant Maples testified that, when he approached appellant’s room, he heard loud music coming from the room.
  Intending to direct the room occupants to lower the music volume, he knocked three times and jiggled the door handle, which was locked, but received no response.  He returned to the CQ desk area and secured the keys to the barracks rooms, returned to appellant’s door, knocked again, and then let himself into the room, intending to lower the music volume.  Upon entering the room, SGT Maples detected the scent of burning marijuana.  He noted that light was showing from the bottom of the closed bathroom door and that the sounds of voices were coming from the bathroom.  He opened the bathroom door and observed appellant, PVT Thompson and two other soldiers smoking from a marijuana pipe (“bong”).  He directed the soldiers out of the bathroom, seized the pipe and instructed the soldiers to turn over any other contraband.  In response, appellant surrendered a baggie of a substance that appeared to be marijuana.  The substance was later field-tested by a Military Police investigator using a Becton-Dickinson test kit E and the results indicted that the substance was marijuana. 


Five days later, on 19 May 1997, appellant was ordered to provide a urine sample, which tested positive for marijuana.  In addition, PVT Thompson testified with immunity at the court-martial concerning the events surrounding the seizure of the pipe and the marijuana.  He testified that appellant had provided the marijuana that was being smoked by the four soldiers.  This evidence was the basis for the charge of distributing marijuana.


The trial defense counsel made a timely motion to suppress the pipe and marijuana seized by SGT Maples, as well as the results of the 19 May 1997 urinalysis and PVT Thompson’s testimony, arguing that SGT Maples should have obtained a search authorization before entering the room and that the urinalysis results and PVT Thompson’s testimony should be suppressed as evidence derived from the illegal search.  The military judge denied the motion after hearing the evidence and making findings of fact, which we adopt.

DISCUSSION


The standard of review with respect to the admission of evidence is abuse of discretion.  See United States v. Ayala, 43 M.J. 296 (1995).  The questions of whether Fourth Amendment protections were violated or whether appellant had a reasonable expectation of privacy are reviewed de novo.  See Ornelas-Ledesma v. United States, 517 U.S. 690 (1996); United States v. Maxwell, 45 M.J. 406 (1996).  In applying the abuse of discretion standard, this court should give great deference to the findings of fact made by the military judge and overturn those findings only if they are clearly erroneous or unsupported by the evidence.  See United States v. Reister, 44 M.J. 409, 413 (1996).  Furthermore, the evidence upon which the judge based his findings should be reviewed in the light most favorable to the party prevailing below.  See id.  Thus, on a mixed question of law and fact, as in this case, this court should not overturn the military judge’s decision to admit the challenged evidence unless the military judge’s findings of fact are clearly erroneous or his conclusions of law are incorrect.  Ayala, 43 M.J. at 298. 


Appellant argues that SGT Maples lacked proper authorization and probable cause to enter appellant’s barracks room where the contraband items were seized, that the entry violated the Fourth Amendment to the U.S. Constitution, and that the military judge therefore erred when he declined to suppress the evidence seized.  Constitutional protections extended to members of the military services in a military context sometimes differ from civilian applications.  See Parker v. Levy, 417 U.S. 733, 758 (1974).  Our superior court has stated that occupants of military barracks have a lower legitimate expectation of privacy in their rooms than a civilian would have in a private residence.  See United States v. McCarthy, 38 M.J. 398 (C.M.A. 1993).  Military barracks are subject to many intrusions not found in the civilian community, such as announced and unannounced inspections.  See, e.g., Military Rule of Evidence 313 [hereinafter Mil. R. Evid.].


We agree with the military judge that SGT Maples legitimately entered appellant’s room for a valid military purpose, that is to reduce the high volume of noise coming from the room so the noise would not intrude on the peace and quiet of other occupants.  As the authorized representative of the unit commander, the CQ is charged with maintaining good order within the unit.  Specifically, he had the authority to determine whether radios and televisions were being played too loudly, and he had the responsibility to make needed corrections.  Defense Ex. B.  In the context of the Fourth Amendment and under the circumstances of this case, his intrusion into the room was reasonable.


Once he was in the room, SGT Maples detected the scent of burning marijuana.  This constituted probable cause to search for the source of the scent.  See United States v. Lopez, 6 M.J. 981 (A.C.M.R. 1979).  Sergeant Maples deduced that the scent was coming from the bathroom.  The military judge found, and we agree, that exigent circumstances authorized SGT Maples to search without additional authorization.  See Mil. R. Evid. 315(g)(1).  It was after 2100 when the discovery was made.  Apparently, no officer with the authority to authorize a search was immediately available.  It was reasonable to believe that the marijuana would be consumed, removed or concealed, before a commander or magistrate could be contacted for authorization to search.


We, therefore, conclude that the military judge properly denied the motion to suppress the evidence seized.  Since this evidence was properly admitted, the issue of taint to the derivative evidence (PVT Thompson’s testimony and the subsequent urinalysis testing of the appellant) is meritless.  We find that the evidence is both legally and factually sufficient beyond a reasonable doubt.  See UCMJ art. 66; Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Turner, 25 M.J. 324 (C.M.A. 1987); United States v. Finster, ___ M.J. ___ (July 30, 1999). 


The remaining assignment of error and the matter raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit and warrant no discussion.


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�  A soldier living in the room next to appellant’s testified that he also heard loud music coming from the room.  The defense produced several barracks occupants who testified that they heard no music coming from the room.  The military judge found as fact that SGT Maples entered the room to turn down the volume of the music.
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