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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial* convicted appellant, pursuant to his pleas, of indecent exposure (three specifications) and indecent acts with a child in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The adjudged sentence consists of a dishonorable dis-charge, confinement for thirty-nine months, and reduction to Private E1.  The convening authority approved the adjudged sentence, but suspended for a period of twenty-four months all confinement in excess of twenty-four months.  This case is before the court for automatic review under Article 66, UCMJ.


Specification 4 of the Charge alleges that appellant did “commit an indecent act with [A.L.], a female under 16 years of age, not the wife of the said Specialist Shields, by exposing and stroking his penis in the presence of the said [A.L.], with intent to gratify the sexual desires of the said Specialist Shields.”  When discussing this specification during the guilty plea inquiry, the military judge advised appellant of the six elements for indecent liberties, rather than the five elements for indecent acts.  See Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 87b [hereinafter MCM, 1995].  Inexplicably, the military judge convicted appellant of indecent acts with a child rather than the closely related offense of indecent liberties with a child.

Indecent acts requires that the charged misconduct be done in conjunction with or with participation by the victim.  See United States v. Eberle, 44 M.J. 374, 375 (1996) (citing United States v. Thomas, 25 M.J. 75, 76-77 (C.M.A. 1987)).  Indecent liberties must be taken in the presence of the child, but need not involve physical contact with, or participation by, the child.  MCM, 1995, Part IV, para. 87c(2).

In this case, appellant admitted that he stood in the open door of his government quarters and masturbated while he watched A.L. playing about thirty feet away in his front yard.  Although A.L. saw appellant, there was no physical contact between appellant and A.L., nor did A.L. participate in any way in appellant’s sexual activity.  Under these circumstances, the military judge should have convicted appellant of indecent liberties with a child rather than indecent acts with a child.  See United States v. Ramirez, 21 M.J. 353, 354-55 (C.M.A. 1986) (masturbation in front of children in public playground punishable as indecent liberties).  Cf. Thomas, 25 M.J. at 76-77 (dancing in the nude with children involved enough participation by the children to constitute indecent acts).


In his sole assignment of error, appellant asserts that Specification 3 (indecent exposure) is multiplious with Specification 4, discussed above, and constitutes an unreasonable multiplication of charges.  We are satisfied that appellant’s misconduct in Specification 3 is fully captured in the indecent liberties described in Specification 4.  Accordingly, as a matter of judicial economy, we will exercise our broad power under Article 66(c), UCMJ, to moot claims of prejudice by dismissing Specification 3.  We note that the military judge granted trial defense counsel’s motion to treat Specifications 3 and 4 of the Charge as one offense for sentencing purposes.


We have considered the matters asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The finding of guilty of Specification 3 of the Charge is set aside and that specification is dismissed.  The court affirms only so much of Specification 4 of the Charge as finds that “Specialist Donald R. Shields, U.S. Army, did, at or near Fort Carson, Colorado, on or about 23 May 1998, take indecent liberties with [A.L.], a female under 16 years of age, not the wife of the said Specialist Shields, by exposing and stroking his penis in the presence of the said [A.L.], with intent to gratify the sexual desires of the said Specialist Shields.”  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record (including appellant’s two civilian convictions for indecent exposure), and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the approved sentence.


Senior Judge TOOMEY and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Examining the record as a whole, we are satisfied that appellant was tried at a properly convened general court-martial notwithstanding that page one of the record of trial is entitled “PROCEEDINGS OF A BCD SPECIAL COURT-MARTIAL.”
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