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MEMORANDUM OPINION ON FURTHER REVIEW
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HARVEY, Senior Judge:


A general court-martial composed of officer and enlisted members convicted

appellant, contrary to his pleas, of conspiracy to commit assault and aggravated

assault in which grievous bodily harm is intentionally inflicted, in violation of

Articles 81 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 928

[hereinafter UCMJ].  Appellant was sentenced to a dishonorable discharge,

confinement for 5 years and 169 days, forfeiture of all pay and allowances, and

reduction to Private E1.  The convening authority approved only so much of the

sentence as provides for a dishonorable discharge, confinement for 5 years and 79 days, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before the court for review pursuant to Article 66, UCMJ.
On 14 April* 2004, this court held “that the military judge’s multiple instructional errors, compounded by trial counsel’s argument, cumulatively resulted in prejudicial error.”  United States v. Jenkins, 59 M.J. 893, 902 (Army Ct. Crim. App. 2004).  In the decretal paragraph the court directed:

The findings of guilty of Charge I and its Specification are set aside and Charge I and its Specification are dismissed without prejudice.  The remaining findings of guilty are affirmed.  The sentence is set aside.  A rehearing on Charge I and its Specification and the sentence may be ordered by the same or a different convening authority.  If the convening authority determines that a rehearing on Charge I and its Specification is not practicable, he may order a rehearing on sentence only.  If the convening authority determines that a rehearing on sentence is

likewise impracticable, a sentence of no punishment may be approved.

Id.  The convening authority’s action of 3 December 2004 states that “a rehearing on Charge I and its Specification is impracticable.  Charge I and its Specification are dismissed.”  The convening authority approved a sentence of no punishment.  

The sentence is affirmed.

Judge BARTO and Judge SCHENCK concur.
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