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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge, sitting as a general court-martial, convicted appellant in accordance with his pleas of violating a lawful general regulation by possessing drug abuse paraphernalia, distribution of marijuana on divers occasions, use of marijuana on divers occasions, and possession of marijuana in violation of Articles 92 and 112a, Uniform Code of Military Justice, 18 U.S.C. §§ 892 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for six months, and forfeiture of $500.00 pay per month for twelve months.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant alleges error in the failure of the staff judge advocate (SJA) to correctly summarize the findings of the court by failing to include the “on divers occasions” language in Specifications 1 and 2 of Charge I in the SJA’s post-trial recommendation (SJAR).  The government concedes the legal error.* 

Where the SJA fails to correctly report the findings to the convening authority in the SJAR, the convening authority’s action only approves that which is correctly reported.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  We will correct the error by only affirming guilty findings as to offenses that allege a single distribution and use of marijuana by appellant. 

Only so much of Specification 1 of Charge I is affirmed as finds that “[appellant], did, at or near Vicenza, Italy, between on or about 01 January 2002 to on or about 30 April 2002, wrongfully distribute some amount of marijuana.”  Only so much of Specification 2 of Charge I is affirmed as finds that “[appellant], did, at or near Vicenza, Italy, between on or about 01 June 2001 to on or about 10 June 2002, wrongfully use some amount of marijuana.”  The remaining findings of guilty are affirmed.  

Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, and forfeiture of $500.00 pay per month for five months.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).  


Senior Judge CHAPMAN( and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

* Appellant’s other assignment of error is without merit.  We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.





( Senior Judge Chapman took final action in this case prior to his retirement.
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