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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny and wrongful concealment of United States currency, false official statement (two specifications), larceny of United States currency of approximately $67,729.00, and wrongful concealment of United States currency of a value of $500.00 or less, in violation of Articles 81, 107, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, total forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The convening authority approved a bad-conduct discharge, confinement for eighteen months, total forfeiture of all pay and allowances, and reduction to the grade of Private E1.

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  We agree with appellant’s assertion that his guilty plea to the Specification of Charge III was improvident.(  Furthermore, although not raised by appellant, we also find that a portion of appellant’s plea of guilty to the Specification of Charge IV is improvident.  We will grant relief in our decretal paragraph.
FACTS


On the morning of 17 August 2003, appellant and three other soldiers, including Specialist (SPC) Knight, stole $67,729.00 in cash, contained in a money-box, from the Rasheed Bank in Kirkuk, Iraq.  After the soldiers took the moneybox from the bank, each of the other soldiers took approximately $300.00 of the stolen cash from the moneybox.  Appellant kept the remaining $66,829.00 and hid it in a camelback.  The next day, after learning that the theft was reported and the Criminal Investigation Command was investigating the crime, SPC Knight decided he no longer wanted to keep the $300.00 he took from the moneybox so SPC Knight gave the money to appellant.  Appellant later disposed of the stolen money in a variety of ways - including burning a large portion of it, mailing some of it to his girlfriend and various family members, and placing some of the money in a hole and some of the money in a dumpster.   
Appellant pled guilty to, and was convicted of, conspiring to steal and conceal $67,729.00 (the Specification of Charge IV), larceny of the entire $67,729.00 (the Specification of Charge I) that the group stole, and concealing the $300.00 he received from SPC Knight (the Specification of Charge III).  The $300.00 he received from SPC Knight was part of the original $67,729.00.
DISCUSSION

In United States v. Traylor, 11 M.J. 840, 841 (A.C.M.R. 1981) (citing United Sates v. Ford, 12 U.S.C.M.A. 2, 30 C.M.A. 3 (1960)), this court clearly stated, “the military follows the common law rule that a thief cannot be a receiver of goods he has stolen.”  The court held “one who is present at the scene and who aids and abets in the commission of the theft by assisting in the taking and carrying away [of the fruits of the theft] falls within the [common law] rule and may not be convicted of receiving the stolen property.”  Id.  See also United States v. Banworth, 24 C.M.R. 795, 797-98 (A.C.M.R. 1957) (a thief cannot be convicted of receiving or concealing property that he stole).  See also Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 106c(1). 

The government, citing Aaronson v. United States, 175 F.2d 41 (4th Cir. 1949), argues that acts committed subsequent to the original taking may form the basis of an additional offense of receiving stolen goods.  The government’s reliance upon this case, however, is misplaced.  Traylor noted Aaronson for the proposition that the Fourth Circuit recognized, under some circumstances, when the person aiding and abetting the theft did not assist in the actual “caption and asportation” of the property stolen then that person may also be convicted of receiving the stolen property.  Traylor, 11 M.J. at 841 n. 4.  Even if we were to accept this proposition, it is inapplicable because appellant did assist in the caption and asportation of the property. 

As appellant was the actual thief in this case he cannot be convicted of stealing $67,729.00 and also receiving and concealing $300.00 of this same stolen currency from SPC Knight.  His plea of guilty to both of these offenses, therefore, raises a substantial basis in law or fact for questioning his plea and we cannot affirm his plea of guilty to the Specification and Charge III.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  Likewise, appellant cannot be found guilty to conspiring with his co-actors to conceal the money that they stole.  As a result, we also find this portion of appellant’s plea to the Specification of Charge IV to be improvident.  
CONCLUSION


The Specification of Charge III and Charge III are dismissed.  The Specification of Charge IV is amended as follows:  
In that SPC (E4) Donald E. Gentry, Jr, US Army, did, at or near Kirkuk, Iraq, on or about 17 August 2003, conspire with SPC (E4) Christopher J. Knight, SPC (E4) James D. Caldwell, and SPC (E4) Fabian J. Zamora to commit an offense under the Uniform Code of Military Justice, to wit:  larceny of United States cash currency, of a value of about $67,729.00, the property of the Rasheed Bank, and in order to effect the object of the conspiracy the said SPC Gentry did obtain the cash currency from the moneybox in the Rasheed Bank.
The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( We also find that the staff judge advocate’s post-trial recommendation incorrectly advised the convening authority of the Specification of Charge III, by stating appellant was convicted of wrongfully concealing cash currency of a value of more than $500.00, when appellant was, in fact, convicted of wrongfully concealing cash currency of a value of $500.00 or less.  We need not address this issue since we find appellant improvident to his plea of guilty to the Specification of Charge III.  
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