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WALBURN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave, disrespect toward a superior commissioned officer, disobeying a superior commissioned officer, disobeying a superior commissioned officer on divers occasions (two specifications), disrespecting a superior noncommissioned officer (two specifications), fleeing apprehension, operating a vehicle in a reckless manner while under the influence of alcohol, operating a vehicle while under the influence of alcohol, drunk on duty, wrongful use of cocaine, and breaking restriction, in violation of Articles 86, 89, 90, 91, 95, 111, 112, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 889, 890, 891, 895, 911, 912, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for thirteen months, and forfeiture of all pay and allowances, and credited appellant with 273 days of confinement against the sentence to confinement.

This case is before the court for review pursuant to Article 66, UCMJ. Appellant asserts, and the government concedes, that appellant was improperly held past his confinement release date.  However, appellate counsel disagree over the number of days of Article 13, UCMJ, credit the military judge awarded appellant.  Appellate defense counsel assert the military judge awarded a total of 303 days of administrative credit while appellate government counsel contend he awarded 273 days.  We agree with the government and will take corrective action to grant relief for appellant being held past his release date.

When the military judge announced appellant’s sentence, he stated:

Further, my sentence includes and [I] took into consideration the following credits:  13 days of restriction tantamount to confinement from 2 to 14 April 2002; and 33 days of Article 13 credit, to include [3 days of] credit for being handcuffed to a rail at his unit and the public denunciation and ridicule attended thereto on or about 2 April 2002; and [30 days of] credit for receiving no pay from 15 August through 17 December 2004. . . . And, of course, the accused will be credited with 227 days of confinement--of pretrial confinement credit against his term of confinement.
Based upon this rendering of appellant’s sentence credit, appellate defense counsel argue the military judge awarded appellant 303 days of credit comprised of the following:  (1) 13 days for restriction tantamount to confinement; (2) 33 days for a violation of Article 13, UCMJ; (3) 30 days for failure to receive pay; and (4) 227 days for pretrial confinement.  Appellant defense counsel also argue the staff judge advocate post-trial recommendation (SJAR) did not inform the convening authority of the Article 13 credit and credit for failure to receive pay; therefore, appellant erroneously received only 273 days of confinement credit.
  The defense asserts that because of these errors, “appellant served [76] more days in confinement than the military judge ordered.”

Appellate government counsel counter by arguing the military judge awarded, and the convening authority properly granted, appellant 273 days of credit.  The government asserts the military judge’s award of “33 days of Article 13 credit” includes 3 days for a violation of Article 13, UCMJ, and 30 days for failure to receive pay.

We agree with the government’s assessment of appellant’s confinement credit, but find appellant is entitled to receive 46 days of credit.
  The convening authority granted appellant 273 days of confinement credit in his 29 April 2005 initial action.  This grant properly includes 227 days of pretrial confinement credit and 46 days of judge-ordered, administrative credit.  The Report of Result of Trial indicates 227 days of pretrial confinement credit but fails to include 46 days of administrative credit.  In all likelihood, a staff member at the Fort Sill Regional Correctional Facility relied upon this erroneously-prepared document in computing appellant’s release date.  Furthermore, the correctional facility would not have received the convening authority’s 29 April 2004 initial action, properly granting 273 days of credit, before appellant’s adjusted release of 15 March 2005.  Thus, appellant was erroneously held in confinement an additional 46 days.

We recently addressed the issue of relief for illegal post-trial confinement in United States v. Hammond, 61 M.J. 676 (Army Ct. Crim. App. 2005).  In Hammond, we agreed with the Air Force Court of Criminal Appeals’ use of Rule for Courts-Martial 305(k)
 punishment equivalencies in fashioning an appropriate remedy for excessive confinement served.  See Hammond, 61 M.J. at 679-80; United States v. Sherman, 56 M.J. 900, 902 (A.F. Ct. Crim. App. 2002) (citing United States v. Gazurian, 46 M.J. 299 (C.A.A.F. 1997) (summary disposition)).
  We will again use this approach to fashion an appropriate remedy for appellant’s illegal post-trial confinement.
We have considered those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 

The findings of guilty and the sentence are affirmed.  We order that appellant receive forty-six days of pay and allowances at the grade of E1 to compensate appellant for forty-six days of illegal post-trial confinement.  
Senior Judge SCHENCK and Judge ZOLPER concur.
FOR THE COURT:
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Clerk of Court
� Although not specifically identified in the SJAR’s “Pretrial Restraint” section, paragraph 4 of the SJAR includes 33 days of credit for the Article 13 violation and for failure to receive pay, and recommends granting 273 days of credit to appellant.


� In a footnote in their brief, appellate government counsel incorrectly assert appellant is entitled to receive “43 days” of credit.





� Rule for Courts-Martial 305(k) provides, “1 day of confinement [credit] shall be equal to 1 day of total forfeiture or a like amount of fine.  The credit shall not be applied against any other form of punishment.”





� In Sherman, the court affirmed the sentence and ordered five days of pay to compensate Airman Sherman for five days of illegal confinement served despite his excess leave or no-pay-due status.  Sherman, 56 M.J. at 903.  In Hammond, we affirmed the sentence and ordered thirty days of pay to compensate Specialist Hammond for thirty days of illegal post-trial confinement served in violation of this court’s order requiring his release from confinement.  Hammond, 61 M.J. at 676, 680.
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