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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

SIMS, Judge:

An officer panel sitting as a special court-martial convicted appellant, in absentia and contrary to his pleas, of one specification of absence without official leave (AWOL) in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge and confinement for eight months.  The convening authority approved the adjudged sentence.
In his brief, appellant raises two assignments of error.  We find the first assignment of error, legal and factual insufficiency, has no merit.
  The second assignment of error warrants discussion, but no relief.
FACTS


Appellant was arraigned on 6 October 2008.  After his arraignment, he was informed by the military judge that if he did not appear for trial, he could be tried in absentia.  On 18 November 2008, appellant left his unit without authority.  On 23 November 2008, the government moved to try appellant in absentia.  In support of its motion, the government called appellant’s platoon sergeant, who testified appellant failed to report for a work detail on 18 November 2008, appellant’s personal vehicle was not in the parking lot, and all of appellant’s personal effects had been removed from his room.  The government also called appellant’s father-in-law, who testified appellant was currently living with him in Florida, and had “point blankly” stated that he was “not going to return” to Fort Bragg for his trial.  The military judge found appellant voluntarily absented himself from the court-martial, entered a plea of not guilty on appellant’s behalf to the Charge and Specification and noted that “[s]ince [appellant] deferred selection of forum at the arraignment, the forum defaults to an officer panel.”

At trial, appellant was convicted of the Charge and its Specification and the panel sentenced appellant to a bad-conduct discharge and confinement for eight months.  


On 3 March 2009, appellant’s defense counsel submitted a two-page memorandum to the convening authority as a request for clemency pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1105/1106.  The memorandum requested the convening authority grant clemency by disapproving appellant’s confinement and gave appellant’s youth and immaturity as factors for the convening authority to consider.  Although the defense counsel was in possession of a letter from appellant’s wife wherein she praised appellant for turning himself in, this letter was not included as part of the R.C.M. 1105/1106 submission.
Appellant claims he was never advised by his defense counsel regarding his opportunity to submit clemency matters.  In an affidavit, he affirmed that he “stayed at his father-in-law’s house in Boca Raton, Florida from the time [he] left Fort Bragg until 15 February 2009.  [He] was arrested on 15 February 2009 and held in a city jail until [he] was given a plane ticket and told to report to Fort Knox, which [he] did on or about 19 February 2009.”  He further stated,

Had I known about the opportunity to submit clemency matters, I would have taken advantage of it.  Specifically, I would have written a letter to the convening authority expressing my remorse and asking that he disapprove the forfeitures adjudged in my case and defer and waive any automatic forfeitures as they would have adverse effects on my family.   I also would have submitted the letter from my wife that was included in the record of trial.


Appellant’s trial defense counsel submitted an affidavit stating before appellant absented himself for the trial, she gave him both her office telephone number and email address and that appellant “understood that he could contact me either by phone or by email to discuss his case.”  She also stated that two days after appellant’s court-martial, she sent him a letter summarizing the events of the court-martial and “discuss[ing] his right to submit clemency matters to the convening authority.”  She further explained that she did not submit to the convening authority the letter from appellant’s wife because she believed it would “hurt his chances for clemency due to his AWOL status.”

DISCUSSION

“Counsel are presumed to be competent.  To overcome this presumption, an appellant must show that his counsel was deficient, and that he was prejudiced by the deficiency.”  United States v. Lee, 52 M.J. 51, 52 (C.A.A.F. 1999) (citing Strickland v. Washington, 466 M.J. 668 (1984)).

Appellant claims his trial defense counsel was deficient in failing to inform him about his right to submit clemency matters.  Appellant further claims he was prejudiced by the deficiency because he would have expressed remorse for his actions, requested disapproval of adjudged forfeitures and waiver and deferral of automatic forfeitures, and would have submitted the letter from his wife that was included in the record of trial.
Based on appellant’s affidavit, we presume appellant never read the letter his defense counsel sent to the address where he was living for the two and a half months after his court-martial and before his 15 February 2009 arrest.  However, we also note appellant made no attempt to contact his defense counsel, despite the fact that he had both her telephone and address contact information.  Regardless, we “need not decide if defense counsel was deficient . . . because the second Strickland prong is not met.”  Id. at 53.  Appellant has failed to show “a reasonable probability that, but for counsel’s unprofessional errors, the result . . . would have been different.”  Id. (citing United States v. Wiley, 47 M.J. 158, 159 (1997)) (internal quotation marks omitted).

We are satisfied that had appellant submitted the matters to the convening authority he now claims he would have, there is no reasonable probability of a more favorable action by the convening authority.  As we have stated previously, “[e]ven though clemency is a highly discretionary act, it is unreasonable to believe that the convening authority would have been moved” by appellant’s request and his wife’s letter.  United States v. Clemente, 51 M.J. 547, 552 (Army Ct. Crim. App. 1999).   Appellant was on trial for a single AWOL offense and then voluntarily absented himself from his one-day trial.  We are confident a plea to the convening authority for leniency under these facts would have been unsuccessful.  See id.  Further, we agree with appellant’s defense counsel that inclusion of appellant’s wife’s letter in the clemency packet likely would “hurt his chances for clemency due to his AWOL status.”  The letter from appellant’s wife expressed appellant’s remorse for leaving his unit and praised his decision to “turn himself in” and “‘face the music’” when in fact he chose to do the opposite and voluntarily absent himself from his trial.

In light of all of these circumstances, we hold appellant has failed to demonstrate prejudice.  “Viewing the entire record, we are confident . . . appellant was afforded effective assistance of counsel and that his trial, including the post-trial processing of his case, was fair and reliable.”  Id.  In addition, we have considered and applied the principles outlined in United States v. Ginn, 47 M.J. 236 (C.A.A.F. 1997) and conclude that our authority is clear to decide the issue of ineffective assistance of counsel without further proceedings to expand the record in this case.
Conclusion
On consideration of the entire record, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, those findings of guilty and the sentence are AFFIRMED.
Chief Judge TOZZI and Judge HAM concur.
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� Appellant also claims the government failed to prove appellant’s absence from his 





(continued . . .)


unit was without authority from anyone competent to give him leave.  Specifically, appellant claimed his company commander, Captain (CPT) T testified “that appellant was in his battery ‘until he was dropped from the rolls.’”  Further, CPT T agreed that “there was a time when it came to [his] attention that [appellant] was AWOL.”  Appellant now argues CPT T “never spoke about a leave form nor was he ever asked if he gave appellant leave nor if anyone else could have given appellant leave.”  Though not discussed by either government or defense appellant counsel in their briefs, we find the government satisfied this element of the offense with testimony from appellant’s platoon sergeant who testified that platoon policy required all excusals to go though the platoon sergeant and that therefore he “would have known” if appellant had been authorized to be absent.
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