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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:


Appellant was tried on 29 November 2000, by a general court-martial composed of a military judge alone.  In accordance with his pleas, Appellant was convicted of rape and forcible sodomy in violation of Articles 120 and 125, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 925.  Contrary to his plea, Appellant was also convicted of indecent acts in violation of Article 134, UCMJ, 10 U.S.C. § 934.  Appellant was sentenced to confinement for 12 years, forfeiture of all pay and allowances, reduction to pay grade E-1, and a dishonorable discharge.  On 15 June 2001, the convening authority (CA) approved the sentence as adjudged and, except for the dishonorable discharge, ordered it executed.  The CA suspended all confinement in excess of 9 years for a period of 5 years from the date of his action, on the condition that Appellant successfully complete a Violent Offender Program at the Naval Consolidated Brig, Charleston, South Carolina.  There was no pretrial agreement in Appellant’s case.


We have carefully reviewed the record of trial, Appellant’s five assignments of error, the Government’s answer, and Appellant’s reply.  We conclude that there is merit in Appellant's summary fifth assignment of error and that Appellant is entitled to relief.
  We shall take appropriate corrective action in our decretal paragraph.  In all other respects we conclude that the findings and sentence, upon reassessment, are correct in law and fact and that no error materially prejudicial to the substantial rights of Appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Statement of Facts


In the late evening hours of 4 August 2000, Appellant and his fellow shipmate, Seaman Apprentice (SA) Mark Metcalf, U.S. Navy, stopped at a Denny’s restaurant on their way home from a nightclub.  As they were leaving the restaurant’s parking lot, Appellant initiated a conversation with Ms. D, a civilian female.  Appellant offered Ms. D a ride back to her car and she agreed.  Record at 28, 73.    


 After they left the parking lot, Appellant and SA Metcalf informed Ms. D they needed to stop somewhere “really quick” and instead of taking Ms. D to her car, Appellant drove them to SA Metcalf’s apartment.  During the drive, Ms. D became distraught and started to cry.  SA Metcalf jumped into the back seat and he and Ms. D carried on a conversation until the three of them arrived at SA Metcalf’s apartment.  As soon as Ms. D entered the apartment, Appellant and SA Metcalf shut and locked the door behind her.  SA Metcalf backed Ms. D into his bedroom.  Ms. D knew she needed to get out of the apartment.  To that end, Ms. D made an excuse that she left something in the car; however, SA Metcalf and Appellant told her that she could not leave.  Id. at 31, 75.    


Desperate, Ms. D ran for the door, but SA Metcalf tackled her and pulled her to the floor.  SA Metcalf started pulling Ms. D’s clothes off.  Meanwhile, Appellant turned on a pornographic movie and got undressed.  After pulling part of Ms. D’s clothes off, SA Metcalf started having sexual intercourse with her in the hallway against her will.  At one point, Appellant asked SA Metcalf, “How do we get her to shut up?”  Eventually, Appellant retrieved a condom from SA Metcalf’s bedroom and placed the condom on his penis.  Appellant returned to the hallway and placed his penis in Ms. D’s mouth, forcing her to perform oral sex on him.  Id. at 32-36, 76-78, 80-81; Prosecution Exhibit 1.  


After Appellant ejaculated, SA Metcalf told Ms. D, “You’re going to the bedroom now.  Get up and go to the bedroom.”  SA Metcalf proceeded to push Ms. D into the bedroom.  Appellant heard SA Metcalf tell Ms. D to take her shirt off and then he heard a noise as if Ms. D had hit her head against the wall.  He heard Ms. D say “Ow,” indicating she was in pain.  Appellant entered the bedroom to find SA Metcalf ejaculating on Ms. D’s face.  Appellant entered the room with an erect penis wearing a condom.  SA Metcalf stepped away from Ms. D and turning to Appellant, stated, “Okay, go ahead.”  Appellant got on top of Ms. D and proceeded to have sexual intercourse with her.  Appellant knew that Ms. D was having sex with him only because she was scared and had been forcibly confined to the apartment.  Record at 38-41.   


In fear for her life, Ms. D asked Appellant to get her a glass of water hoping to gain an opportunity to flee.  Appellant initially refused, but then agreed and left the bedroom to get Ms. D a glass of water.  A few moments later, Appellant heard a noise from the bedroom.  In an act of desperation, Ms. D had jumped from the bedroom window falling two stories to the ground and sustaining massive injuries including a head injury, broken neck, and significant nerve damage.  Id. at 41-42, 116-29.      

Insufficient Providence Inquiry

In Appellant’s first assignment of error, he asserts that his pleas to rape and forcible sodomy were improvident, because the evidence elicited during the providence inquiry established the defense of mistake of fact and the military judge failed to resolve this inconsistency.  In another assignment of error, Appellant asserts that the military judge erred in accepting his plea to rape, because the providence inquiry failed to establish that the act of intercourse was committed “by force and without consent.”  Wherefore, Appellant requests this Court set aside the findings to Charges I and II and the specifications thereunder. 

“[A] provident plea of guilty is one that is knowingly, intelligently and consciously entered and is factually accurate and legally consistent.”  United States v. Watkins, 35 M.J. 709, 712 (N.M.C.M.R. 1992)(citing United States v. Sanders, 33 M.J. 1026 (N.M.C.M.R. 1991)).  Before accepting a guilty plea, the military judge is required to question an accused to establish a factual basis for the plea.  United States v. Simmons, 54 M.J. 883, 889 (N.M.Ct.Crim.App. 2001); United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969); see also Art. 45, UCMJ; Rule for Courts-Martial 910(e), Manual for Courts-Martial, United States (2000 ed.).  However, the military judge is not required “to embark on a mindless fishing expedition to ferret out or negate all possible defenses or inconsistencies.”  United States v. Jackson, 23 M.J. 650, 652 (N.M.C.M.R. 1986).   An accused must simply be convinced of his guilt and describe all of the facts necessary to establish his guilt.  United States v. Dawson, 50 M.J. 599, 601 (N.M.Ct.Crim.App. 1999).  Thus, a judge’s acceptance of a guilty plea will not be set aside absent an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (1996).  To prevail, Appellant must demonstrate a “substantial basis in law and fact for questioning the guilty plea.”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Further, an appellant must “overcome the generally applied waiver of the factual issue of guilt inherent in voluntary pleas of guilty.”  Dawson, 50 M.J. at 601.      

In the case at bar, the military judge advised Appellant of each element of rape and forcible sodomy and tailored those elements to the facts and circumstance of Appellant’s case.  Record at 16-21.  Under oath, Appellant stated he understood the elements as explained by the judge and that the judge’s recitation of those elements accurately reflected his conduct.  Id. at 18-19, 21.  Appellant proceeded to describe in detail his culpability with respect to each and every element.  Id. at 21-47.    

Appellant asserts that he lacked knowledge concerning certain displays of force by SA Metcalf preceding Appellant’s sexual contact with Ms. D, and that the circumstances surrounding the encounter indicate he had a viable mistake of fact defense.  Appellant’s Brief of 12 Jun 2002 at 5-10.  However, because the record firmly establishes Appellant committed the subject offenses against Ms. D’s will and without her consent, and that Appellant knew this at the time he attacked her, we reject Appellant’s belated attempt to “retract” his pleas.  

As an initial matter, Appellant has mischaracterized the mistake-of-fact issue as it relates to the subject charges.  Appellant concedes that “a third party can supply the threats of harm to overcome a victim’s will and thereby satisfy the ‘by force and lack of consent’ elements of rape and forcible sodomy.”  Appellant’s Brief of 12 Jun 2002 at 7.  Appellant notes that “an accused must, at the time of the offense, have knowledge of the threats and be aware that it is this behavior, and not legitimate consent, that is causing the victim to submit to the acts in question.”  Id. (citing Commonwealth v. Therrien, 420 N.E.2d 897, 902 (Mass. 1981) and State v. Collier, 624 S.W.2d 30, 35 (Mo.Ct.App. 1981)).  However, neither authority cited by Appellant stands for the proposition that an accused must be aware of every specific act of force or intimidation by a third party before being accountable for that conduct.  Instead, these cases make clear that an appellant must simply be aware of the general circumstances and ultimately, that the victim is not actively resisting due to the threats or acts of the third party.  

In any event, Appellant’s assertions of ignorance are flatly contradicted by the record.  In support of his claim, Appellant relies almost exclusively on his statement during providency that he was unaware at the time of the encounter that SA Metcalf had punched Ms. D or thrown her to the floor.  Appellant’s Brief of 12 Jun 2002 at 6.  Appellant alleges he “was not aware, at the time of his encounters with [Ms. D] that S[A] Metcalf had displayed physical force against [her], or that this force caused her to fear for her safety and ultimately led her to acquiesce to encounters with Appellant.”  Id.  Because he was unaware of specific acts of force employed by SA Metcalf, namely SA Metcalf having punched and thrown Ms. D to the floor, Appellant claims he had a viable mistake-of-fact defense that should have been addressed during providency.  Id.  

However, notwithstanding this self-serving claim of ignorance, the record is replete with statements by Appellant confirming his awareness that Ms. D submitted to Appellant’s sexual advances because of physical force and intimidation.  For example, on the record, Appellant admitted he “heard a fall” and “saw [SA Metcalf] trying to hold her down, pinned her up against the wall.”  Record at 35.  When the judge asked Appellant why Ms. D performed oral sex on him, he stated, “because Metcalf forced her.  He told her to do it.  She was – I believe she was in fear of her life or she was – you know, she was traumatized, and she did it because Metcalf told her to do it.”  Id. at 34.  The judge then asked Appellant whether he was convinced Ms. D was not consenting [to the sodomy] to which Appellant responded, “Yes, sir.”  Id. at 36.  Appellant further stated, “She was not consenting, sir.”  Id. at 36.  To confirm that Ms. D was not consenting and that her ability to resist had been overcome, the military judge again reviewed Appellant’s conduct:

MJ:
Now, did you think that this act of sodomy of oral sex was done by force? 

ACC:
Yes, sir. 

MJ:
And what force was that? 

ACC:
Because she wanted to leave.  [SA] Metcalf stopped her from leaving.  He caused her to stop struggling.  She was put in a compromising situation, and she did what he told her to do.  

MJ: 
She did it because [SA Metcalf] told her to, not because she wanted to? 

ACC:
Yes, sir, because he told her to.  

Id. at 37.  Thus, Appellant’s statements concerning the sodomy incident eliminated any possible mistake-of-fact defense.  

Appellant made similar statements with respect to the rape charge.  For example, in describing how Ms. D ended up back in the bedroom where Appellant ultimately raped her, Appellant explained: 

ACC:
They [Ms. D and SA Metcalf] got up off of the floor.  He [SA Metcalf] told her, “You’re going to the bedroom now.  Get up and go to the bedroom.”  [SA Metcalf] put her – he put his hands around her arms like where her elbows are. 

MJ:
From the front or from behind? 

ACC:
She was in front.  [SA Metcalf] was behind her, as if he was pushing her to go into the bedroom.  

Id. at 38.  The providence inquiry continued: 

MJ:
So under the circumstances, why do you think she had sex with you? 

ACC:
Because she was scared, sir, from all of what had happened.  She tried to leave the apartment.  [SA] Metcalf stopped her.  He forced her to the [floor].  That was the indication right then and there that she wanted to leave the apartment.  

Id. at 41-42.  

Appellant’s claim that he was unaware of SA Metcalf’s violent behavior or that Ms. D was submitting to Appellant’s advances out of fear for her safety, Appellant’s Brief at 7, is squarely contradicted by the record.  The record overwhelmingly demonstrates Appellant was aware of the extensive acts of force and intimidation (with the exception of a punch and a throw) that eliminated Ms. D’s ability to fight off Appellant’s attack.  The fact that Appellant was not aware of an isolated act of force by SA Metcalf in the ongoing attack is not dispositive.  


This Court is not limited to considering Appellant’s statements during the providence inquiry, but may look to the record as a whole in evaluating the factual basis for his pleas.  See United States v. Jordan, 57 M.J. 236, 239 (2002)(stating “we have not ended our analysis at the edge of the providence inquiry but, rather, looked to the entire record to determine whether the dictates of Article 45, RCM 910, and Care and its progeny have been met.”); see also United States v. Bester, 42 M.J. 75, 78 (1995); United States v. Martin, 39 M.J. 111, 113 (C.M.A. 1994).  Therefore, we also consider the additional information contained in the record regarding Appellant’s attack on Ms. D.  

Ms. D took the stand in support of the Government’s case related to the single, contested charge under Article 134, UCMJ, the indecent acts charge, and testified to the violent and terrifying encounter she endured at the hands of both Appellant and SA Metcalf.  Ms. D spoke of Appellant and SA Metcalf closing and locking the door behind her when they all initially entered SA Metcalf’s apartment, described being tackled and pinned to the ground in the presence of Appellant when she attempted to flee the apartment, and testified that she was forced back into the bedroom where Appellant raped her.  Record at 72-84.  The evidence presented by the Government beyond the providence inquiry substantially corroborated Appellant’s own admissions.  Since Appellant’s statements in conjunction with the record eliminated any possible issue concerning a mistake of fact, there is no substantial basis in law or fact to question his pleas. 

In conclusion, the military judge correctly accepted Appellant’s pleas of guilty to the charges of rape and forcible sodomy under Articles 120 and 125, UCMJ, given Appellant’s repeated admissions during the providence inquiry that he was aware of several acts of force and intimidation against the victim that eliminated her ability to resist his attack and in light of additional testimony from the victim herself that substantiated and even bolstered Appellant’s admission that his sexual contact with the victim was executed through force and without the victim’s consent.

Unreasonable Multiplication of Charges

In a summary assignment of error,
 Appellant asserts that

the specification under Charge II and the military judge’s finding via exceptions regarding the specification of committing an indecent act under Charge III constitute an unreasonable multiplication of charges (UMC).
  Appellant contends that the “indecent act” under Charge III was his engaging in oral sex with Ms. D in the presence of SA Metcalf, but that SA Metcalf’s presence was necessary under Charge II as he was the source of the “by force and lack of consent” element of the forcible sodomy charge.  Appellant relies on United States v. Quiroz, 55 M.J. 334, 338-39 (2001)(Quiroz III).  Therefore, Appellant requests this Court set aside either Charge II or III and remand this case for a rehearing on sentence.  We agree, in part, but not based on the premise Appellant has offered. 


This Court has no difficulty concluding that these two offenses are multiplicious.  Our superior Court has consistently held that "[o]ffenses are multiplicious if one is the lesser-included offense of the other."  United States v. Palagar, 56 M.J. 294, 296 (2002); accord United States v. Frelix-Vann, 55 M.J. 329, 331 (2001); United States v. Weymouth, 43 M.J. 329, 340 (1995); United States v. Foster, 40 M.J. 140, 146 (C.M.A. 1994).


We find that the indecent acts offense, on these facts, is a lesser included offense of the more serious crime of forcible sodomy.  Manual for Courts-Martial, United States (2000 ed.), Part IV, ¶ 51d(2).  It is this Court’s opinion that the specifications alleging forcible sodomy and indecent acts are “facially duplicative.”  Further, that after the military judge considered Appellant’s allocution on the rape and forcible sodomy charges and the Government rested its case on the indecent acts charge, the military judge, sua sponte, should have dismissed Charge III and its sole specification.  It is clear from the record that SA Metcalf’s presence was necessary under Charge II as he was the source of the “by force and lack of consent” element of the forcible sodomy charge.  We shall take corrective action below in our decretal paragraph.  

The Court does, however, feel that a few words on UMC are in order.  In the instant case, Appellant failed to espouse a direct UMC objection at trial.
  Further, Appellant has failed to demonstrate how the trial counsel abused his discretion
 and similarly, how he was exposed to an illegal, unreasonable punishment.  Therefore, the identified charges were not unreasonably multiplied.  See United States v. Quiroz, 57 M.J. 583 (N.M.Ct.Crim.App. 2002)(en banc)(Quiroz IV). 

On 28 August 2001, the United States Court of Appeals for the Armed Forces [CAAF] set aside this Court’s decision in United States v. Quiroz, 53 M.J. 600 (N.M.Ct.Crim.App. 2000)(en banc)(Quiroz II).  Quiroz III.  In the split decision, CAAF agreed with this Court that multiplicity and UMC are different legal concepts, the latter needed to curb potential abuses of discretion unique to military prosecutors, while the former is based on the Fifth Amendment’s Double Jeopardy clause.  Quiroz III, 55 M.J. at 336-38.  However, our superior Court took issue with this Court’s use of the term “unfairly” in articulating factors to be considered in determining whether charges have been unreasonably multiplied.  Id. at 339 (stating “we have reservations about the lower court’s reference to a factor addressing whether ‘the number of charges and specifications unfairly increase[s] the appellant’s punitive exposure.’”).  CAAF approved consideration of the factor so long as it “addresses the question in terms of the legal issue as to whether the charges and specifications 'unreasonably' increased [the] appellant’s punitive exposure.”  Id. (emphasis added). 

In addition, the Court rejected this Court’s attempt to eliminate the legal concept of “multiplicious for sentencing” as it relates to the same type of abuse of discretion by trial counsel.  Id. (holding that multiplicity for sentencing, although potentially subsumed by UMC, remains an appropriate claim for relief when the “nature of the harm requires a remedy that focuses more appropriately on the punishment than on the findings.”)(emphasis added).  Nevertheless, CAAF recognized that this Court may apply additional factors as a guide in determining the legal question at issue, UMC.
  Id.

Ineffective Assistance of Counsel

In an additional assignment of error, Appellant asserts that

he received ineffective assistance of counsel when his trial defense counsel: (1) failed to investigate the circumstances of Appellant’s sworn statement; (2) failed to explore the defense of mistake-of-fact with Appellant; and (3) failed to realize during the providence inquiry that Appellant’s answers gave rise to the defense of mistake-of-fact.  Wherefore, Appellant requests this Court set aside the findings with respect to Charges I and II and the specifications thereunder.  We disagree.

The Sixth Amendment to the United States Constitution and Article 27, UCMJ, guarantee an accused the right to the effective assistance of counsel.  McMann v. Richardson, 397 U.S. 759, 771 (1970); United States v. Ingham, 42 M.J. 218, 223 (1995).  To prevail on a claim of ineffective assistance, however, Appellant must overcome the strong presumption his counsel acted within the wide range of reasonably competent professional assistance.  Strickland v. Washington, 466 U.S. 668, 689 (1984).  Appellant has the burden of demonstrating: (1) his counsel was deficient; and (2) he was prejudiced by such deficient performance.  Id. at 687.  To meet the deficiency prong, Appellant must show his defense counsel “made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.”  Id.  To show prejudice, Appellant must demonstrate that any errors made by his defense counsel were so serious that they deprived him of a fair trial.  Id.; United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987).  Appellant “'must surmount a very high hurdle.'”  United States v. Smith, 48 M.J. 136, 137 (1998)(quoting United States v. Moulton, 47 M.J. 227, 229 (1997)).  Because Appellant fails to demonstrate his counsel neglected to analyze his sworn statement in the process of formulating her advice, and given that Appellant’s statement to NCIS in conjunction with his testimony at trial eliminated any mistake-of-fact defense, Appellant’s argument is unavailing.        

A.  Appellant’s Sworn Statement to Naval Criminal Investigative Service (NCIS)


On 6 August 2000, Special Agents Ross and Franco, NCIS, interviewed Appellant in connection with the rape incident that led to his court-martial.  Record at 56.  Before conducting the interrogation, the agents reviewed Appellant’s rights with him including his right to remain silent, after which Appellant executed a rights waiver and agreed to give a sworn statement.  Id. at 56-58.  Appellant proceeded to give a detailed confession reflecting his role in the rape and forcible sodomy of Ms. D.  Id. at 55; Prosecution Exhibit 2.   


Appellant now claims his counsel made no investigation into this statement, did not discuss with Appellant the circumstances under which Appellant made the statement, or the basis for Appellant’s knowledge concerning information contained in the statement.  Appellant’s Brief of 12 Jun 2002 at 14.  Appellant further asserts that his counsel did not interview the NCIS agents who took the statement and ignored Appellant’s requests that she consider possible ways of suppressing the statement.  Appellant concludes that had his counsel performed these tasks, she would have discovered that Appellant did not know of SA Metcalf’s behavior towards Ms. D until after Appellant’s encounter with Ms. D.  


As an initial matter, Appellant’s allegations regarding his counsel’s inaction (i.e., her alleged failure to investigate the circumstances surrounding the statement or to interview the agents), are completely unsubstantiated.  Appellant offers nothing to confirm these purely speculative averments.   


In addition, to the extent Appellant now claims his statements might have been suppressed, Appellant offers no analysis to support such a claim.  Where a claim of ineffective assistance is premised on counsel’s failure to make a motion to suppress, an appellant must make a threshold showing of a reasonable probability of success on the merits.  United States v. McConnell, 55 M.J. 479, 482 (2001)(citing United States v. Napoleon, 46 M.J. 279, 284 (1997)).  Appellant fails to make any such showing.   

Appellant’s suggestion that his defense counsel would have uncovered information indicating a viable mistake-of-fact defense if she had engaged in further investigation is equally unpersuasive.  The only “undiscovered” information that Appellant points to is his current allegation that he did not know SA Metcalf had punched and thrown Ms. D to the floor during the altercation.  Appellant's Brief of 12 Jun 2002 at 14.  Appellant asserts that his ignorance of this fact necessarily gave rise to a mistake-of-fact defense that his counsel should have recognized.  Appellant’s Motion to Attach of 11 Jun 2002 at Appellant’s Declaration of 6 Jun 2002 at ¶ 2.   However, Appellant ignores the overwhelming evidence in the record, including his own admissions as discussed above, that completely eliminated any possible mistake-of-fact defense.  For example, in Appellant’s sworn statement, he admits:  

[S]he came running out of the room saying something like “I’m getting out of here,” and “let me go” and she tried to leave the apartment through the front door.  By the time she reached the door to leave, [SA] Metcalf had caught up with her and stopped her from leaving, but I didn’t see how.  I heard her scream, then a thump  . . . At that point I turned around and saw [SA] Metcalf holding the woman down on the floor near the front door.  He had his hands in her pants, and he was groping her.  I then saw a Lifestyle brand condom on the floor in the front of the couch and put it on my erect penis.

Prosecution Exhibit 2 at 1.  Appellant made similar statements during the providence inquiry.  The fact that Appellant now claims he did not know SA Metcalf had thrown Ms. D to the floor during the encounter is incredible.  In essence, Appellant argues that because he didn’t see the actual contact that resulted in a “thump” and a “scream,” his mistake-of-fact defense remained viable and his counsel should have “discovered” this through adequate investigation.  One can hardly imagine a more unconvincing argument.  Appellant’s attempt to transform an isolated moment of ignorance into an overriding state of oblivion offers a prime example why appellate courts will not set aside a guilty plea “on the basis of post-trial speculation as to the existence of facts that might invalidate an accused’s plea, particularly when such speculation contradicts the express admissions by the accused.”  United States v. Coleman, 54 M.J. 869, 873 (Army Ct.Crim.App. 2001)(citing United States v. Johnson, 42 M.J. 443, 445 (1995)), rev. denied, 55 M.J. 476 (2001).  This Court will not indulge in such speculation.        

Even assuming Appellant was unaware of a couple specific acts of force committed by his cohort at the time he initiated sexual contact with Ms. D, and further assuming his counsel should have discovered this through adequate inquiry and investigation, Appellant nevertheless fails to demonstrate prejudice.  To prevail, Appellant must show “there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.”  Hill v. Lockhart, 474 U.S. 52, 59 (1985).  However, had Appellant’s counsel known and been able to utilize the identified information, the Government’s case would hardly have been diminished.  Again, there was ample evidence contradicting the mistake-of-fact theory.  Despite Appellant’s purported ignorance, his sworn statement, coupled with Ms. D’s likely testimony and SA Metcalf’s potential testimony would have destroyed any possible value of that ignorance, even if believed.  In other words, the Government’s case was still overwhelming regardless of Appellant’s alleged ignorance of a specific act of violence, counsel’s advice would not likely have changed, and Appellant therefore, would not have decided to contest his case.  It is clear that Appellant has not shown a probability that he would have succeeded at trial.   

B.  Appellant’s Statements During the Providence Inquiry

Appellant claims that “[e]ven if the Court finds that defense counsel’s failure to investigate was reasonable given the substance of Appellant’s statement, she still should have realized, at a minimum, the viability of a mistake of fact defense in light of Appellant’s answers given during the providence inquiry.”  Appellant’s Brief of 12 Jun 2002 at 15.  Appellant concludes that the “[f]ailure to recognize this defense fell below an objective standard of reasonableness.”  Id.  

However, Appellant fails to show his counsel acted unreasonably in not pursuing this possible defense.  Any assessment of potential defenses and defense counsel’s advice must be conducted from the perspective of the defense counsel at the time of the challenged action.  Scott, 24 M.J. at 188 (stating counsel’s conduct must be evaluated from her “perspective at the time of the alleged error and in light of all the circumstances.”).  Leading up to trial, the Government possessed Appellant’s detailed confession, the victim was available to testify as reflected by the fact she ultimately did testify, and there was a co-accused who witnessed the incident and presented a potential silver bullet for Appellant’s chances of successfully evading a conviction.  In addition, the Government was offering little in the way of sentencing protection.  Appellant’s Declaration of 6 Jun 2002 at ¶ 7 (“She [defense counsel] informed me the convening authority would not agree to any pretrial agreement that had a limit on confinement of less than 25 years.”).  Also, counsel was pursuing a reasonable strategy.  See Id. (“Her [defense counsel’s] strategy was that this display of cooperation might result in a lighter sentence from the military judge.”).    

Furthermore, even if counsel might have convinced a judge that Appellant misunderstood Ms. D’s desires, Appellant still would not be entitled to relief.  Waiving trial and pleading guilty entails the inherent risk that good-faith evaluations of a reasonably competent attorney will turn out to be wrong.  McMann, 397 U.S. at 774; see also United States v. Bray, 49 M.J. 300, 305 (1998)(stating “[m]isjudgment alone is not ineffective assistance of counsel.”).  As long as the advice was reasonable, even if ultimately wrong, Appellant is not entitled to relief.  

Finally, there was nothing Appellant stated during providency that changed the reasonableness of his counsel’s advice.  Again, the fact that Appellant claimed ignorance with respect to a couple specific acts of force was minimally helpful in the face of overwhelming evidence indicating Appellant was acutely aware of the violence and intimidation employed against his victim.  The fact that this potentially helpful information emerged from the lips of an individual facing convictions on several serious offenses in the context of a somewhat self-serving exchange of information further demonstrates the tenuousness of Appellant’s argument.  See Jordan, 57 M.J. at 238 (noting that an accused may have an inherent interest in limiting the disclosure of information during the providence inquiry).  As such, we decline to grant relief.       

Sentence Appropriateness

In a final assignment of error, Appellant asserts that

12-years confinement and a dishonorable discharge is an inappropriately severe sentence in light of the fact that Appellant’s co-actor supplied the force element for both the rape and forcible sodomy charges and only received 4-months confinement and a bad-conduct discharge at a general court-martial.  Wherefore, Appellant requests this Court affirm only so much of his sentence so as to include 2-years confinement and a bad-conduct discharge.  

Appellant’s sentence is appropriate in light of his violent attack on the victim that caused her to suffer severe emotional and physical injury, including a broken neck and severe nerve damage.  See record at 116-29; see also United States v. Dedert, 54 M.J. 904, 909 (N.M.Ct.Crim.App. 2001)(stating that an evaluation of an appropriate sentence requires an “'individualized consideration' based upon the nature and seriousness of the offense and 'the character of the offender'”) (internal quotation marks omitted)(emphasis added).  Furthermore, Appellant’s claim that SA Metcalf received a grossly disproportionate sentence is unavailing, given that SA Metcalf was found not guilty of the more serious rape and forcible sodomy charges.  See Clemency Request of 12 April 2001; see also United States v. Noble, 50 M.J. 293, 294-95 (1999)(noting that the issue of sentence uniformity is not present where a co-accused was not convicted of the same misconduct of which the appellant was convicted); United State v. Lacy, 50 M.J. 286, 288 (1999)(stating that sentence comparison is only appropriate “in those rare instances in which sentence appropriateness can be fairly determined only by reference to disparate sentence adjudge in closely related cases.”)(internal quotation marks omitted)(emphasis added).  Also, Appellant’s logic would effectively eliminate the Government’s ability to prosecute an individual when another accused allegedly engaged in similar conduct has been acquitted, regardless of the reason for the acquittal.   

Appellant’s sentence was appropriate given the extent and severity of his criminal conduct including rape and forcible sodomy.  This Court recognizes the seriousness of forcible sexual assault offenses.  While Appellant offered mitigation to deflect his serious criminal conduct, there can be no doubt he received an individual consideration based on the seriousness of his offenses and his character as reflected in the record.  See United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982).  Thus, Appellant is not entitled to relief.       


A court-martial is free to impose any legal sentence that it determines appropriate.  United States v. Turner, 14 C.M.A. 435, 437, 34 C.M.R. 215, 217 (1964); R.C.M. 1002.  On review, a court of criminal appeals may affirm only such findings of guilty and the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.  See Art. 66(c), UCMJ.  Courts of criminal appeals are tasked with determining sentence appropriateness vice clemency.  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988); R.C.M. 1107(b).  Clemency, which involves bestowing mercy, is the prerogative of the convening authority.  Healy, 26 M.J. at 395-96.  An appropriate sentence results from an "individualized consideration" based upon "the nature and seriousness of the offense and the character of the offender."  United States v. Rojas, 15 M.J. 902, 919 (N.M.C.M.R. 1983)(citing Snelling, 14 M.J. at 267, aff’d, 20 M.J. 330 (C.M.A. 1985)).


Sentence appropriateness involves the judicial function of assuring that justice is done and that the accused gets the punishment he deserves.  Healy, 26 M.J. at 395.  Appellant’s argument on appeal is simply a plea for clemency, which is the prerogative of the convening authority and not the appellate courts.  Id.  As such, we decline to grant relief.   

Conclusion

Accordingly, we set aside the findings of guilty for indecent acts and dismiss Charge III and its sole specification. We affirm the remaining findings.  In conducting reassessment, we are guided by the following principles: When a court of criminal appeals reassesses a sentence, its task differs from that which it performs in the ordinary review of a case.  Under Article 66, UCMJ, we must assure that the sentence adjudged is appropriate for the offenses of which Appellant has been convicted; if the sentence is excessive, we must reduce the sentence to make it appropriate.  However, when prejudicial error has occurred in a trial, not only must we assure that the sentence is appropriate in relation to the affirmed findings of guilty, but we must also assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.  United States v. Peoples, 29 M.J. 426, 428 (C.M.A. 1990); United States v. Sales, 22 M.J. 305, 307-08 (C.M.A. 1986); see also United States v. Cook, 48 M.J. 434, 438 (1998).  Having reassessed the sentence, we affirm only so much of the adjudged sentence as provides for confinement for 138 months, reduction to pay grade E-1, total forfeiture of pay and allowances, and a dishonorable discharge.  We conclude that such a reassessed sentence is appropriate for the offenses, and the offender; and that such an affirmed sentence is no greater than would have been awarded by a general court-martial for the very serious charges and specifications that we hereby affirm.

A supplemental promulgating order shall be prepared consistent with the decision of this Court and which reflects 

guilty findings for Charges I and II and their sole specifications. 

Senior Judge OLIVER and Judge VILLEMEZ concur. 






   For the Court






   R.H. TROIDL






   Clerk of Court  

� V. THE SPECIFICATION UNDER CHARGE II AND THE MILITARY JUDGE’S FINDING VIA EXCEPTIONS REGARDING THE SPECIFICATION UNDER CHARGE III CONSTITUTE AN UNREASONABLE MULTIPLICATION OF CHARGES GIVEN THAT THE “INDECENT ACT” UNDER CHARGE III WAS APPELLANT’S ENGAGING IN ORAL SEX WITH CD IN THE PRESENCE OF SN METCALF, BUT SN METCALF’S PRESENCE WAS NECESSARY UNDER CHARGE II AS HE WAS THE SOURCE OF THE “BY FORCE AND LACK OF CONSENT” ELEMENT OF THE FORCIBLE SODOMY CHARGE.  (citation ommitted)


� Appellant’s Assignment of Error V. 





� The unreasonable multiplication of charges concept was analyzed in detail by this Court and our superior Court in United States v. Quiroz, 52 M.J. 510 (N.M.Ct.Crim.App. 1999)(Quiroz I); affirmed on reconsideration by United States v. Quiroz, 53 M.J. 600 (N.M.Ct.Crim.App. 2000)(en banc)(Quiroz II); reversed by United States v. Quiroz, 55 M.J. 334 (2001)(Quiroz III); and modified on remand in United States v. Quiroz, 57 M.J. 583 (N.M.Ct.Crim.App. 2002)(en banc)(Quiroz IV).


� This Court has recognized that “failure to raise the issue at trial suggests that the appellant did not view the multiplication of charges as unreasonable” and the “lack of objection at trial will significantly weaken” a UMC claim.  Quiroz II, 53 M.J. at 607.





� Discretion as viewed in the context of the unique aspects of the military justice system.  Quiroz III, 55 M.J. at 338.





� The five factors oft cited as the Quiroz factors were never intended to be an all-inclusive list.  Quiroz III, 55 M.J. at 338.  This Court can consider other factors in addition to each of the five known factors to resolve the UMC issue in any given case.
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