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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty, absence without leave (AWOL) terminated by apprehension, willfully disobeying a superior commissioned officer (two specifications), and making a false official statement in violation of Articles 86, 90, and 107, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, and 907 [hereinafter UCMJ].  The adjudged and approved sentence consists of a bad-conduct discharge, confinement for eighty-five days, forfeiture of $250.00 pay per month for four months, and reduction to Private E1.  Appellant submits his case to the court on its merits for automatic review under Article 66, UCMJ. 


Our review disclosed two errors that warrant corrective action.  First, the military judge failed to advise appellant that an element of his AWOL offense was that his absence was terminated by apprehension.  See Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 10b(3)(d) [hereinafter MCM].  Under the facts of this case, we will affirm only the AWOL offense without the additional aggravating element of termination by apprehension.


The second error concerns the failure to go to an appointed place of duty specification.  The result of trial, the staff judge advocate’s post-trial recommendation, and the promulgating order all erroneously describe this offense as missing movement.*  Missing movement under Article 87, UCMJ, is a more serious offense than failure to go to an appointed place of duty, and carries a significantly greater punishment.  Compare MCM, Part IV, para. 10e(1) with para. 11e.  It is clear from the record of trial that both the military judge and the appellant understood that the specification charged failure to go to an appointed place of duty, not missing movement.  Nevertheless, there is nothing in the record of trial to indicate that the convening authority was ever advised that appellant was charged with and convicted of failure to go to an appointed place of duty.  Exercising our broad discretion under Article 66(c), UCMJ, to “moot claims of prejudice” in post-trial processing errors, we will consider this error when we reassess the sentence.  United States v. Wheelus, 49 M.J. 283, 288 (1998).


We have considered the matters asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that appellant did, on or about 3 September 1998, without authority, absent himself from his unit, to wit:  B Company, 64th Forward Support Battalion, located at Fort Carson, Colorado, and did remain so absent until on or about 14 September 1998.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the two errors previously discussed, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and exercising our statutory mandate under Article 66(c), UCMJ, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for eighty-five days, forfeiture of $150.00 pay per month for four months, and reduction to Private E1.


Senior Judge TOOMEY and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The court will issue a certificate of correction to rectify this error in the promulgating order and to correct the promulgating order’s failure to state the plea and findings to Charge III.
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