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MEMORANDUM OPINION
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NOVAK, Judge:


A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of absence without leave, failure to obey a lawful order, aggravated assault, housebreaking, and wrongfully consuming alcohol while under the age of twenty-one years, in violation of Articles 86, 92, 128, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 928, 930, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for four months, forfeiture of $250.00 pay per month for four months, and reduction to Private E1.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


In related assignments of error, the appellant asserts for the first time on appeal that the Specification of Charge IV fails to state an offense under Article 134, UCMJ (Clause 3 – crimes and offenses not capital), and that the appellant’s statements during the providence inquiry and the stipulation of fact are legally and factually insufficient to support a finding of guilty to that specification.  We find that the specification alleges, and the evidence proves, a violation of Article 134, UCMJ (Clause 2 – conduct of a nature to bring discredit upon the armed forces).


The appellant was charged with “wrongfully consum[ing] alcohol while under the age of 21 years, said conduct being to [sic] prejudice of good order and discipline and of a nature to bring discredit upon the armed forces.”  The government claims that this specification and the evidence adduced at trial are sufficient to prove a violation of the most closely analogous New York state statute, which provides, inter alia:

Unlawful possession of an alcoholic beverage with the intent to consume by persons under the age of twenty-one years  

1. Except as hereinafter provided, no person under the age of twenty-one years shall possess any alcoholic beverage, as defined in this chapter, with the intent to consume such beverage.

. . . 

3. Any person who unlawfully possesses an alcoholic beverage with intent to consume may be summoned before and examined by a court having jurisdiction of that charge; provided, however, that nothing contained herein shall authorize, or be construed to authorize, a peace officer . . . to arrest a person who unlawfully possesses an alcoholic beverage with intent to consume.  If a determination is made sustaining such charge the court may impose a fine not exceeding fifty dollars and/or completion of an alcohol awareness program . . . and/or an appropriate amount of community service not to exceed thirty hours.

4. No such determination shall operate as a disqualification of any such person subsequently to hold public office, public employment, or as a forfeiture of any right or privilege or to receive any license granted by public authority; and no such person shall be denominated a criminal by reason of such determination, nor shall such determination be deemed a conviction.

N.Y. Alco. Bev. Cont. Law § 65-c (Consol. 2000).


The Government’s argument is flawed for two reasons.  First, the appellant was charged with and read the elements for consuming alcohol, not possessing it with the intent to consume it.  Although the drafting guidelines in the Manual for Courts-Martial, United States (1998 ed.) [hereinafter MCM, 1998], Part IV, para. 60c(6)(b), merely state that the “federal or assimilated statute should be identified” (emphasis added), we decline to infer as applicable in this case a statutory provision that prohibits conduct different from that charged.  Second, after reviewing the statute, we are not persuaded that possession of an alcoholic beverage by an individual under the age of twenty-one is a criminal offense in the state of New York.  Thus, it appears that any explicit attempt by the government to punish a violation of this statute under Clause 3 of Article 134, UCMJ, might have been invalid.  Compare United States v. White, 39 M.J. 796, 806 (N.M.C.M.R. 1994) (Federal Assimilated Crimes Act may be used to punish noncriminal state law “violations”), with United States v. Clinkenbeard, 44 M.J. 577, 579 (A.F. Ct. Crim. App. 1996) (Federal Assimilated Crimes Act may not be used to convict appellant of state law traffic infractions if those infractions have been decriminalized); see also United States v. Lawson, ACM 32843, 1998 CCA LEXIS 284 (A.F. Ct. Crim. App. 10 July 1998) (unpub.) (Clinkenbeard used to overturn conviction under Article 134, UCMJ (Clause 3), for violation of noncriminal Alaska statute prohibiting underage drinking).

We need not decide today, however, whether the New York statute is criminal or can be punished under Clause 3 of Article 134, UCMJ.  We find that the text of the Specification of Charge IV was intended to, and adequately does, set out a violation of Clause 2 of Article 134, UCMJ.(  See MCM, 1998, para. 60c(3) (“Acts in violation of a local civil law . . . may be punished if they are of a nature to bring discredit upon the armed forces.”).  The military judge read to the appellant the elements under Clause 2, that is, that the appellant drank alcoholic beverages while he was under the age of twenty-one years, that such conduct was wrongful, and that such conduct was of a nature to bring discredit upon the armed forces.  The appellant admitted all elements both during the providence inquiry and in his stipulation of fact, including that his conduct brought discredit upon the Army.  We are amply satisfied that the specification stated the offense of service discrediting conduct under Article 134, UCMJ; that the appellant was properly advised of the elements of the offense; and that he understood and admitted to those elements.  See generally United States v. Nygren, 53 M.J. 716 (C.G.Ct.Crim.App.) (conviction upheld under Clause 2 of Article 134, UCMJ, for underage drinking), rev. denied, ___ M.J. ___, No. 00-0675/CG, 2000 CAAF LEXIS 1276 (Nov. 24, 2000); United States v. Watkins, 21 M.J. 208, 210 (C.M.A. 1986) (“Where . . . the specification is not so defective that it ‘cannot within reason be construed to charge a crime,’ the [appellant] does not challenge the specification at trial, pleads guilty, has a pretrial agreement, satisfactorily completes the providence inquiry, and has suffered no prejudice, the conviction will not be reversed on the basis of defects in the specification.”). 

We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge CURRIE concur.







FOR THE COURT:

JOSEPH A. NEURAUTER







Clerk of Court

( Our conclusion is not contradicted by the discussion on the record of the maximum punishment for the appellant’s crimes, which only involved the jurisdictional limits on punishment at a special court-martial. 
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