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MEMORANDUM OPINION
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BROWN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of conspiracy to commit two larcenies and a forgery (three specifications), absence without leave (two specifications), larceny (six specifications), forgery (four specifications), and false swearing, in violation of Articles 81, 86, 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 921, 923, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for four months.

Pursuant to our review under Article 66, UCMJ, we have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The appellant’s Grostefon matters merit no comment or relief.  In his sole assignment of error, the appellant alleges that the three conspiracy specifications, of which he stands convicted, are multiplicious or, alternatively, constitute an unreasonable multiplication of charges.  The appellant asks this court to set aside two of the conspiracy convictions and to reassess the sentence.  Under the facts of this case, we agree that the appellant is entitled to relief.

BACKGROUND


On 25 February 2000, the appellant and two co-actors—Private E-2 (PV2) Lee and Private E-1 (PVT) Holland—stole a checkbook belonging to Private First Class (PFC) Jackson from PFC Jackson’s barracks wall locker.
  During the providence inquiry, the appellant testified that, at the time they stole the checkbook, they “didn’t know exactly what [they] were going to do with it.”  “But over time [they] decided [they] were going to try and get some money and split it up . . . .”

That same afternoon, the three co-actors devised a scheme to profit from the stolen checks.  They entered into an agreement to forge and to cash some of PFC Jackson’s checks.  Because they did not want to use their own names to negotiate the checks, they also agreed to steal one or more military identification cards [hereinafter ID card] to further their scheme.  Thereafter, they went to the recreation center on post and stole a box containing several military identification cards from the front desk of the facility.  The agreement to steal the ID cards and this overt act formed the basis of Specification 3 of Charge I—conspiracy to steal military property.  During the providence inquiry, the appellant testified, “[W]e agreed that in order to cash the checks, that we needed an ID card, that we couldn’t use our own, so we knew where we could get ID cards . . . .”  He also testified, “[W]e were planning to take the [ID card] we needed and use it to cash the checks . . . .”  They knew that individual soldiers were required to leave an ID card at the front desk as security for recreational equipment that each had signed out.  Before the three co-actors stole the box of ID cards, they waited to find a soldier who was physically similar enough for one of the three co-actors to impersonate.  After stealing the box of ID cards, the three determined that the appellant looked similar enough to pass for PV2 Curtin.  They discarded the ID cards that they did not need.

After stealing the ID cards, the three co-actors focused their efforts on the forgery aspect of their agreement.  They practiced forging the signature of PV2 Curtin (as payee).  The agreement to commit forgery and this overt act formed the basis of Specification 2 of Charge I—conspiracy to commit forgery.  After they were satisfied with their practice efforts, PVT Holland filled out the front of the check as PFC Jackson, and the appellant endorsed the check as PV2 Curtin.  It is unclear from the providence inquiry whether PVT Holland and the appellant forged all of the checks at the same time. 

After practicing their forgery skills, the three co-actors moved on to the larceny aspect of their agreement.  As part of their overall scheme, they decided to negotiate several of the forged checks at two local Army and Air Force Exchange Service (AAFES) facilities.  In furtherance of this conspiracy, they went to two different AAFES facilities on 26 and 27 February 2000 and negotiated four forged checks.  The agreement to commit larceny and these overt acts formed the basis of Specification 4 of Charge I—conspiracy to commit larceny.  Private Lee, PV2 Holland, and the appellant roughly split the proceeds—$1000.00 in cash and $150.00 in merchandise.

The government separately charged a conspiracy to commit each substantive offense—larceny of military property, forgery, and larceny from AAFES.  At trial, the appellant’s trial defense counsel made no motions based on multiplicity or an unreasonable multiplication of charges.  The military judge did not raise either issue sua sponte. 

DISCUSSION

“An agreement to commit several offenses is ordinarily but a single conspiracy.”  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 5c(3).  As the Supreme Court has noted:

Whether the object of a single agreement is to commit one or many crimes, it is in either case that agreement which constitutes the conspiracy which the statute punishes.  The one agreement cannot be taken to be several agreements and hence several conspiracies because it envisages the violation of several statutes rather than one.

Braverman v. United States, 317 U.S. 49, 53 (1942).  But see Albernaz v. United States, 450 U.S. 333 (1981) (conviction of two conspiracy offenses upheld where the petitioner violated two different conspiracy statutes:  21 U.S.C. § 963, conspiracy to import marijuana, and 21 U.S.C. § 846, conspiracy to distribute marijuana). 

Our superior court has held that where co-actors agree at the same time to commit multiple offenses, there is only one conspiracy.  United States v. Pereira, 53 M.J. 183, 184 (2000); see also United States v. Reliford, 27 M.J. 176 (C.M.A. 1988) (summary disposition).  In Pereira, which also involved a guilty plea, the Court of Appeals for the Armed Forces noted that the government had ample opportunities to demonstrate on the record separate conspiracies.  After examining the appellant’s stipulation of fact and the providence inquiry, the court concluded that the record failed to establish separate conspiracies.
  Pereira, 53 M.J. at 184.  

Thus, in the appellant’s case, we must decide whether the appellant and his two co-actors entered into a single agreement to commit three offenses or serially entered into three agreements, each to commit a separate offense.  Based on our review of the record, we find that the three co-actors entered into a single agreement to steal an ID card, to forge PFC Jackson’s checks, and to cash them at AAFES facilities.

Based on the stipulation of fact and the providence inquiry, it is clear to us that at the time the three co-actors stole PFC Jackson’s checkbook, they had not developed a complete, coherent plan as to how they would cash the checks.  Sometime after they stole the checkbook, however, they realized that to minimize their exposure, they needed to steal an ID card in order to forge and cash the checks.  Logically, they had no reason to steal an ID card unless they planned to use it to forge and cash the checks.  Rather, they knew they wanted to cash some of PFC Jackson’s checks; they had to develop the several steps (and several crimes) necessary to do so.  Again, as the appellant testified, “[W]e agreed that in order to cash the checks, that we needed an ID card, that we couldn’t use our own, so we knew where we could get ID       cards . . . .”  Whether their agreement was formed instantaneously or over a matter of minutes, we hold that there was only one agreement.  Hence, there was only a single conspiracy.

We will consolidate the three conspiracy specifications into one specification in our decretal paragraph.  Consolidation of three conspiracy specifications in no way lessens the seriousness of the appellant’s criminal conduct.  At best, it reduces the maximum punishment faced by the appellant by six years of confinement to a maximum confinement of fifty years and one month.  The appellant’s pretrial agreement limited the approved confinement to nine months, and the military judge adjudged only four months of confinement.  We note that all of the appellant’s criminal conduct was properly before the military judge during sentencing.

DECISION

Specifications 2, 3, and 4 of Charge I are consolidated into a single specification (Specification 2 of Charge I) to read as follows:

In that PV2 Robert E. Urban, U.S. Army, did at or near Aberdeen Proving Ground, Maryland, on or about 25 February 2000, conspire with PVT Zachary T. Holland and PV2 Joshua O. Lee to commit offenses under the Uniform Code of Military Justice, to wit:  forgery of personal checks belonging to PFC Daniel L. Jackson; larceny of military property, to wit:  military identification cards, of a value less than $100.00, the property of the U.S. Government; and larceny of funds and merchandise, of a value of greater than $100.00, the property of the Army and Air Force Exchange Service, and in order to effect the objects of the conspiracy, the said PV2 Robert E. Urban did assist PVT Zachary T. Holland and PV2 Joshua O. Lee in practicing to falsely make the signature of PV2 John P. Curtin, and the said PV2 Robert E. Urban did go to the Aberdeen Proving Ground Recreation Center with PVT Zachary T. Holland and PV2 Joshua O. Lee, and did remove a box containing numerous military identification cards, and the said PV2 Robert E. Urban did go to the Aberdeen Proving Ground Post Exchange and the Edgewood Area Troop Store with PVT Zachary T. Holland and PV2 Joshua O. Lee and did negotiate four personal checks drawn on the account of PFC Daniel L. Jackson.  


The findings of guilty of Specifications 3 and 4 of Charge I are set aside.  Those specifications are dismissed.  The findings of guilty of Specification 2 (consolidated) of Charge I, of Charge I, and of Charges II through V and their respective specifications are affirmed.  Reassessing the sentence on the basis of the 

matters noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 


Senior Judge CAIRNS and Judge CHAPMAN concur.







FOR THE COURT:







JOSEPH E. ROSS







Colonel, JA







Clerk of Court

� The appellant pled not guilty to and was acquitted of a fourth conspiracy specification—conspiracy to steal PFC Jackson’s checkbook.





� In a well-reasoned dissent, Chief Judge Crawford noted that Pereira had the opportunity to plead not guilty and to force the government to prove one or more of the charged conspiracies.  By pleading guilty, Chief Judge Crawford reasoned, the appellant forfeited the issue.  She also noted that in both Braverman and Reliford, the government conceded that there was but one agreement.  In Pereira, the government made no such concession.  Pereira, 53 M.J. 185-86 (Crawford, C.J., dissenting).





� We note that in the companion case of PV2 Lee, who faced similar charges, a different military judge, sua sponte, determined that the three co-actors entered into a single conspiracy.  The military judge merged the three conspiracy specifications into one specification.  United States v. Lee, ARMY 20000695 (Army Ct. Crim. App. 4 Apr. 2001) (unpub.).  
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