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MEMORANDUM OPINION
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OLMSCHEID, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of dereliction of duty and an indecent act, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The convening authority approved the sentence of a bad-conduct discharge, confinement for ten months, and reduction to Private E1.  

The case is before us for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Appellant asserts, inter alia, that the staff judge advocate’s (SJA) post-trial recommendation did not correctly advise the convening authority of the findings of the court-martial.  We agree and will grant appropriate relief in our decretal paragraph.  

In reporting the finding of guilty of Specification 1 of Charge I, the SJA informed the convening authority that appellant was found guilty of willful dereliction of duty.  However, the military judge at trial amended the specification from “willful” dereliction to “negligent” dereliction, and found appellant guilty of the amended specification.  Therefore, we will affirm only a finding of guilty with respect to negligent dereliction of duty and not willful dereliction of duty.  See United States v. Diaz, 40 M.J. 335 (C.M.A. 1994).
DECISION

Accordingly, only so much of the finding of guilty of Specification 1 of Charge I as provides “that [appellant] U.S. Army, who should have known of his duties at Fort Bragg, North Carolina, on or about 28 June 2002, was derelict in the performance of those duties in that he negligently failed to follow the scope of practice for a medical specialist by touching [B.T’s] vaginal area when performing her physical examination” is affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the entire record, the error noted, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the approved sentence is affirmed.


Senior Judge MERCK and Judge JOHNSON concur.
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