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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of signing false official records (four specifications), larceny of military property (two specifications involving monies paid as housing allowances), and submitting a fraudulent claim, in violation of Articles 107, 121, and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, and 932 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for sixteen months, and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ. 

Appellate defense counsel submit the case on its merits, but appellant has personally raised five errors pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Among them are allegations of errors in the staff judge advocate’s (SJA) post-trial recommendation (SJAR), the qualification of the SJA to prepare the SJAR, and ineffective assistance of counsel allegations concerning appellant’s detailed trial defense counsel both at trial and in the post-trial processing of appellant’s case. 

We need not decide now the merits of any of appellant’s allegations, as we find that there is no evidence in this record that appellant’s clemency matters, submitted pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105 and 1106 were ever considered by the convening authority before taking action.  See United States v. Craig, 28 M.J. 321 (C.M.A. 1989).

The SJA prepared a SJAR dated 26 November 2002 and served it on appellant’s detailed trial defense counsel that same day.  The SJAR made no reference to any opportunity for appellant to submit matters for the convening authority’s consideration pursuant to R.C.M. 1106(f)(4) before action.  Appellant’s counsel submitted clemency matters on appellant’s behalf on 14 December 2002.
 
  That clemency request noted the prior decision by the convening authority denying a requested deferment of the automatic forfeitures, and asked for a waiver, citing the trial judge’s recommendation and appellant’s impoverished family circumstances.  There is no addendum to the SJAR enclosing, attaching, listing, or describing the substance of the R.C.M. 1105 submission.

Consequently, we are left to guess whether or not the convening authority was ever presented with appellant’s clemency submission by the SJA.  We decline to engage in such speculation.  See United States v. Craig, 28 M.J. 321, 324-25 (C.M.A. 1989) (“we . . . do not know whether the convening authority ever saw the proffered clemency materials prior to his . . . action.”); United States v. Ericson, 37 M.J. 1011, 1012 (A.C.M.R. 1993) (“There must be some tangible proof that the convening authority saw the clemency material and considered them prior to action.”); United States v. Hallums, 26 M.J. 838, 840 (A.C.M.R. 1988) (“we are uncertain what, if anything, the convening authority ever saw concerning the extensive clemency material addressed to him.”).  
This court in Hallums, 26 M.J. at 840, said “[i]t would have been easy enough for the SJA to dispel such uncertainty.  He could have listed, on his recommendation, the specific enclosures that went to the convening authority or he could have had the convening authority initial and date all the documents he considered.”  We have also pointed out ways for the SJA to avoid this error in United States v. Kimble, 35 M.J. 904, 905 (A.C.M.R. 1992) (“Where the recommendation or addendum clearly describes the matters submitted by an accused and clearly indicate that those documents are attached, we hold that there is no requirement for an affirmative statement or indication by the convening authority that he has reviewed those matters.”), and in United States v. Coder, 27 M.J. 650, 652, n.2 (A.C.M.R. 1988) (“Staff Judge Advocates should consider listing on the recommendation the specific enclosures that went to the convening authority or having the convening authority initial and date all the documents considered.”).  

The remedy is also mandated by these same cases:  a new post-trial recommendation and action to ensure that the convening authority has seen whatever clemency materials appellant and his counsel have submitted.

The action of the convening authority dated 23 December 2002, is set aside.  The record of trial is returned to The Judge Advocate General for remand to the same or a different convening authority for a new review and action pursuant to Article 60(c)-(e), UCMJ.
Senior Judge CHAPMAN and Judge STOCKEL concur.
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Clerk of Court

� We note that pursuant to appellant’s Grostefon submission, appellant asserts that the clemency submissions were contrary to his best interests and contrary to appellant’s instructions to his detailed defense counsel.





� Rules for Courts-Martial 1105(c)(1) and 1106(f)(5) only allow a ten-day time period so the submission appears to have been filed late.  The record contains no direct evidence of counsel timely asking for, or having approved, any extension.  However, in a Department of Defense Form 494, Court-Martial Data Sheet, in response to question #45c, Major Yates, the Deputy Staff Judge Advocate (DSJA) for the convening authority, indicated that appellant did “submit matters for the convening authority’s consideration in a timely manner” pursuant to R.C.M. 1105.  In United States v. Euring, 27 M.J. 843 (A.C.M.R. 1989), our court held that, where the R.C.M. 1105 submission was late, we could find waiver in accordance with R.C.M. 1105(d)(1).  Here, however, given the DSJA’s admission that the clemency matters were submitted “in a timely manner,” waiver should not apply.  See United States v. DeGrocco, 23 M.J. 146, 148, n.4 (C.M.A. 1987).





� We note that given appellant’s present allegation of ineffective assistance of counsel in his Grostefon submission, who that counsel is and what clemency matters may be submitted on appellant’s behalf in the course of the new review and action may very likely change.
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