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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

Appellant, Private First Class (PFC) Jerry Williams, Jr.’s, approved sentence includes a bad-conduct discharge, confinement for two months, reduction to Private E1, and a written reprimand.  Appellant asserts post-trial error in that: the staff judge advocate’s (SJA) post-trial recommendation did not specifically recommend that credit awarded by the military judge pursuant to United States v. Allen, 17 M.J. 126 (C.M.A. 1984) be offset against the maximum period of confinement agreed upon in the pretrial agreement; and that the promulgating order did not expressly direct that the Allen credit offset the approved sentence of confinement.   

The SJA’s Post-trial Recommendation


The SJA’s post-trial recommendation must include a statement of the nature and duration of any pretrial restraint, and a specific recommendation as to the action to be taken by the convening authority on sentence.  Rule for Court-Martial 1106(d)(3)(D & F)[hereinafter R.C.M.].  It may also include any additional matter deemed appropriate by the SJA.  R.C.M. 1106(d)(5).  It does not require a recommendation that awarded Allen credit be applied against an approved sentence.  R.C.M. 1006(d)(3).  In this case the SJA’s post-trial recommendation included concise information on appellant’s pretrial confinement, and recommended a specific action on sentence.  There was no error.

The Promulgating Order

A convening authority’s action is only required to note pretrial confinement credit or the portion of pretrial confinement credit awarded under R.C.M. 305(k).  R.C.M. 1107(f)(4)(F); United States v. Hankton, 30 M.J. 1209 n.1 (A.C.M.R. 1990).  There was no R.C.M. 305(k) credit in this case.  Therefore, the convening authority’s action was proper, and there is no error.

The “Involuntary Allotment”


While not raised by Private First Class (PFC) Williams’ appellate defense counsel, the convening authority’s direction that PFC Williams’ pay be involuntarily allotted to his spouse is partially in error.
  The convening authority may not increase an accused’s punishment.  R.C.M. 1107(d)(1).  In PFC Williams’ case, no forfeitures were adjudged.  Thus, under the sentence adjudged, the only forfeitures to which PFC Williams was subject were forfeitures required by operation of Article 58b, Uniform Code of Military Justice, 10 U.S.C. § 858b [hereinafter UCMJ].  However, the forfeitures required by operation of Article 58b, UCMJ, were only two-thirds of all pay during the period of PFC Williams’ confinement.  Id. (emphasis added)(compare the requirement of forfeiture of all pay and allowances in the case of a general court-martial to two-thirds of all pay in the case of a special court-martial).  Further, PFC Williams was not subject to these forfeitures until they became effective by operation of Article 57, UCMJ.  R.C.M. 1101(d)(1).


The convening authority’s “involuntary allotment” direction may have been well-meaning, but it went considerably beyond his authority.  See UCMJ art. 58b(b).

First, it did not direct that only the forfeitures required by operation of law be paid to PFC Williams’ spouse.  It directed that “the pay of PFC Jerry Williams, Jr.,” be paid to his spouse.  Second, it directed that “All allowances of PFC Jerry Williams, Jr.” be paid to his spouse.  Allowances, however, are not subject to forfeiture by operation of law at a special court-martial.  Third, the convening authority’s direction deprived PFC Williams of his pay on 9 February 1998.  Forfeitures by operation of law did not occur until 17 February 1998.  Therefore, PFC Williams’ forfeitures were increased by eight days of total pay and allowances.  Fourth, the convening authority did not identify the time period over which the waiver and payment to PFC Williams’ spouse would apply.  See R.C.M. 1101(d)(3) discussion.  Under Article 58b, UCMJ, it could only legitimately apply for the period that PFC Williams was in confinement.  The convening authority’s ambiguous waiver direction, however, appears to apply permanently.  

The direction of the convening authority, dated 9 February 1998, whereby he directed that all pay and allowances of PFC Jerry Williams, Jr. be paid to Mrs. Carrie E. Williams, is void as a matter of law to the extent that it directs that any more than the pay that would normally be forfeited pursuant to Article 58b, UCMJ, be paid to Mrs. Carrie E. Williams. 
 

The findings of guilty and the sentence are affirmed.






FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Had the SJA and convening authority complied with R.C.M. 1106 & 1107(b)(3)(A)(ii), this error may have been avoided.


� This direction is only two-thirds of PFC Williams’ pay, does not include allowances, and only covers a period from 17 February 1998 until PFC Williams’ release.
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