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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:

Contrary to his pleas, the appellant was convicted by a general court-martial, composed of officer and enlisted members, of conspiracy to commit carnal knowledge, violation of a general regulation (three specifications), false official statement, carnal knowledge (two specifications) and larceny, in violation of Articles 81, 92, 107, 120, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 907, 920, and 921.  The convening authority approved the adjudged sentence of confinement for 10 years, reduction to pay grade E-1, forfeiture of all pay and allowances, and a bad-conduct discharge. 


We have carefully considered the record of trial, the assignments of error
, the Government’s response, and the excellent oral arguments.  We conclude that the findings and sentence are correct in law and fact and no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Facts


On the evening of 24 July 1997, the appellant and two shipmates lured a 14-year-old girl, TS, into the barracks at Naval Station, Mayport, Florida.  TS had met the appellant several weeks earlier and they had become friends.  TS had previously told the appellant that she was only 14 years old.  The appellant provided her with a large amount of brandy and encouraged TS to drink it.  The appellant, who was 19 years old at the time, also drank alcohol that night.  After voluntarily consuming as much as 24 ounces of brandy in a short period of time, TS was severely intoxicated.  She testified that she had never drunk hard liquor before in her life.  Due to her intoxication, TS remembered very little of the events of the remainder of the evening.  However, the record of trial includes videotape made by the appellant and his co-conspirators that clearly depicts their sexual degradation of the victim.
  Significantly, it was the appellant who provided the video camera that evening and shot most of the video footage.


To fulfill our statutory duties, we need not describe all of the lurid details of the appellant’s conduct that evening.  We will only summarize those facts necessary to a general understanding of this case.  All other facts necessary for resolution of each issue will be discussed below.


In the first scene of this 15-minute videotape, TS is lying on a bed fully clothed.  The appellant and his shipmates, Gas Turbine Systems Technician (Mechanical) Fireman Apprentice (FA) Max Ambroise, U.S. Navy, and Seaman Apprentice (SA) Norris E. Douglas, U.S. Navy, each fondle her and try to place their hands down inside the front of her pants.  During the few minutes of this first scene, TS’ relative sobriety and consciousness is difficult to determine with certainty.  Her face is often obscured by the appellant and the others.  She responds to some, but not all, of the Sailors’ groping, and struggles to prevent them from putting their hands down inside her pants.


In the second scene, TS is visibly drunk.  After having vomited, she falls forward into a trashcan.  She mumbles or moans unintelligibly and appears to be in a stupor.  At one point, she apparently tells SA Douglas to "take [her] home," to which he replies, "How are you going to get home?"  


In the third and final scene of the videotape, FA Ambroise is actively engaged in sexual intercourse with TS.  Her face is not visible.  She does not respond in any way, even when SA Douglas spanks her on her bare buttocks.  Taken as a whole, the videotape indicates that, at this point, she is totally drunk. 


Sometime during the evening of 24-25 July, after TS became intoxicated, the appellant had sexual intercourse with TS.  Without her consent, he also removed a gold necklace from TS' neck and kept it for himself.  These two offenses were not recorded on the videotape.  TS later reported the stolen necklace to Naval Station Security, leading to an investigation of the events of 24-25 July.  During the investigation, after waiving his rights, the appellant told an investigator that he had purchased TS' necklace at a flea market and that he had not touched TS that night.

Conspiracy and Principal Culpability 


In Charge I, the appellant was charged with conspiring with FA Ambroise and SA Douglas to commit rape, carnal knowledge, and indecent acts with TS.  In Charge IV, he was charged with two specifications of rape.  Specification 1 was pled using standard language that did not specify the theory of culpability, e.g., perpetrator, aiding and abetting, or vicarious liability of a co-conspirator.  Specification 2 was pled as rape of TS "through the actions of FA Ambroise."  Charge Sheet.  The members returned findings of guilty only of conspiracy to commit carnal knowledge and two specifications of carnal knowledge vice rape.


In his brief, the appellant contended that he could not be convicted of two specifications of carnal knowledge when FA Ambroise was the only one of the three sailors who had sexual intercourse with TS.  The appellant's perception was that he had been convicted under Specification 1 for aiding and abetting SA Douglas, who in turn, aided and abetted FA Ambroise in having sexual intercourse with TS.  The appellant characterized this as a "'twice removed' theory of the law of principals."  Appellant's Brief of 26 Apr 2001 at 18.  


In its brief, the Government responded that the record actually reflected a different legal concept of culpability under Specification 1, namely that the appellant actually had sexual intercourse with TS himself.  Thus, the Government argued that, under Specification 1, the appellant was convicted under a perpetrator theory of culpability, and, under Specification 2, the appellant was convicted under a vicarious liability theory of culpability, through the actions of FA Ambroise.


In oral argument, counsel for the appellant indicated that the Government's brief was probably correct in that the appellant had been convicted on a perpetrator theory under Specification 1.  We concur.  The record clearly reflects the Government's perpetrator theory of prosecution.  In a pretrial Article 39(a), UCMJ, session, in the opening statement, in the testimony of three credible witnesses, and in the argument, the Government consistently adhered to the notion that the appellant had personally committed sexual intercourse with TS that night.  In his instructions to the members, the military judge addressed only that theory of culpability.  We find nothing in the record to support an argument that the appellant was convicted of carnal knowledge based upon a "twice-removed" law of principals theory.  Rather, we conclude that the evidence was factually and legally sufficient to sustain a conviction of carnal knowledge under Specification 1 simply because the appellant had sexual intercourse with TS on the evening of 24-25 July 1997.


Shifting from the "twice-removed" theory, counsel for the appellant orally argued that the convictions for (1) conspiracy to commit carnal knowledge and (2) vicarious liability for FA Ambroise's carnal knowledge represented an unreasonable multiplication of charges.
  Put more specifically, the appellant contends that his convictions for conspiracy to commit carnal knowledge, and carnal knowledge, under a theory of vicarious liability, is an unreasonable multiplication of charges when the physical acts of aiding and abetting were the same overt acts taken in furtherance of the conspiracy.

In determining whether these specifications represent an unreasonable multiplication of charges, we consider five factors:  (1) Did the accused object at trial; (2) Is each charge and specification aimed at distinctly separate criminal acts; (3) Does the number of charges and specifications misrepresent or exaggerate the appellant’s criminality; (4) Does the number of charges and specifications unreasonably increase the appellant’s punitive exposure; and (5) Is there any evidence of prosecutorial overreaching or abuse in the drafting of the charges and specifications?  United States v. Quiroz, 57 M.J. 583, 585-86 (N.M.Ct.Crim.App. 2002), aff'd, __ M.J. __, No. 03-0065 (C.A.A.F. Feb. 12, 2003)(summary disposition).


First, we note that the appellant did move at trial to have the two offenses merged based on grounds of unreasonable multiplication of charges and on multiplicity.  Appellate Exhibit XX.  In denying the motion, the military judge offered no explanation for his ruling.  Record at 152.  

Next, it is black-letter law that "a conspiracy can be separately charged and punished along with any crime which may be the object of the conspiracy."  United States v. Crocker, 18 M.J. 33, 36 (C.M.A. 1984).  Our superior Court has also stated that conspiring with another to accomplish a result is distinct from aiding and abetting the other person to accomplish that result.  United States v. Jefferson, 22 M.J. 315, 323 (C.M.A. 1986).  In our review of the record, we find that the facts support a conclusion that the gist of the offense of conspiracy was fulfilled before any acts comprising aiding and abetting were committed.  Thus, the two offenses are aimed at distinctly separate acts.  It then follows that the charges do not exaggerate his criminality.

While the appellant's punitive exposure increased by 20 years because of his conviction for conspiracy, we do not believe that was unreasonable, particularly since the sentence included confinement for 10 years when the maximum confinement was 71 years and six months.  Finally, we find nothing in the record indicating Government overreaching or abuse.  We conclude that the appellant suffered no material prejudice to any substantial right, based on the nature and number of the charges, specifications, and findings.

Possession and Consumption of Alcohol


The appellant next asserts that his separate convictions for underage possession and consumption of alcohol, charged as violations of a general regulation, constitute an unreasonable multiplication of charges.  We disagree.


The trial defense counsel raised this issue at trial, arguing that the two acts merged into one since consumption necessarily implies possession.  The trial counsel countered with evidence that, when TS and the three men arrived at the barracks, the alcohol was already in the appellant's room, suggesting that he had previously obtained and possessed it before leaving to pick up TS.  After arriving at the barracks, the appellant went to his room and brought the alcohol across the hall to another room, where it was later consumed.  As the military judge found in ruling on the motion at trial, there was a "sufficient break in time and space between an act of possession and an act of consumption."  Record at 146.


We conclude that separate specifications for possession and consumption of alcohol did not exaggerate the appellant's criminality or unreasonably increase his punitive exposure.  Finally, we find no evidence of Government overreaching or abuse in the drafting and referral of these specifications.

Prosecution Request for Judicial Notice of Maximum Punishment of Offense of Which the Appellant was Acquitted


The appellant contends that the assistant trial counsel improperly "smuggled" before the members the maximum punishment for rape after the members had acquitted the appellant of that offense.  Appellant's Brief of 26 Apr 2001 at 22.  We hold that the Government erred, but that the appellant suffered no material prejudice.


During his sentencing argument, the assistant trial counsel argued for a sentence including 20 years of confinement, contending that the appellant's offenses of carnal knowledge were aggravated and warranted the maximum punishment for carnal knowledge.  In response, the trial defense counsel repeatedly contended that 20 years was appropriate only for a rape conviction, not for carnal knowledge.


Following the conclusion of the defense argument, the following colloquy occurred:

ATC:  Your Honor, at this time, we would just like judicial notice taken of the fact that the maximum sentence for the crime of rape includes life imprisonment.

MJ:   Excuse me.  No.  The request is denied.  Counsel's arguments on the subject by both sides stand on their own merits.

Record at 1061-62.  The military judge then presented sentencing instructions to the members, including the standard instruction that the appellant could be sentenced only for those offenses of which he was found guilty.  At the conclusion of the instructions, the trial defense counsel offered no objections or requests for additional instructions.


The appellant characterizes the assistant trial counsel's request as argument on sentencing.  While it was technically only a request for judicial notice of law, practically speaking, we conclude that it amounted to a rebuttal sentencing argument.  We will analyze this assignment of error accordingly.


Members of a court-martial may sentence an accused only for the offenses of which the accused has been found guilty.  Rule for Courts-Martial 1006(d)(1), Manual for Courts-Martial, United States (1998 ed.).  Trial counsel may not argue for a sentence based on a charge of which the accused has been acquitted.  See United States v. Abner, 27 C.M.R. 805, 810-11 (A.B.R. 1958); R.C.M. 1001(g).  When trial counsel makes an improper argument, the military judge has a duty to interrupt the argument and give a corrective instruction.  United States v. Horn, 9 M.J. 429, 430 (C.M.A. 1980); United States v. Knickerbocker, 2 M.J. 128, 129 (C.M.A. 1977).

While the military judge did not directly address the members in his emphatic response to the assistant trial counsel, using our experience as former trial judges certified to conduct general courts-martial, we have no doubt that the members clearly understood that they had just been instructed to disregard the Government's request.  Court members are presumed to follow the military judge's instructions.  United States v. Jenkins, 54 M.J. 12, 20 (2000).  Thus, the military judge alertly defused the potential for prejudice.  This is manifested by the silence of an otherwise zealous trial defense counsel when given the opportunity to request a more specific instruction.  Absent plain error, the appellant forfeited appellate review of this issue.  United States v. Powell, 49 M.J. 460, 464-65 (1998); see also R.C.M. 1001(g).  The improper request suggested a sentence of life; the actual maximum punishment included confinement for 71 years and six months; the Government asked for 20 years; the members adjudged 10 years.  Given these facts and the military judge's immediate and emphatic response, we find no plain error.

Sentence Disparity and Appropriateness

The appellant argues that the sentence is highly disparate and inappropriately severe.  We disagree.

FA Ambroise was convicted of conspiracy, rape and false official statement.  He was sentenced to a dishonorable discharge and 15 years.

SA Douglas was convicted of conspiracy, rape, false official statement, and wrongful appropriation.  He was sentenced to a dishonorable discharge, confinement for five years, reduction to E-1, and total forfeiture of pay and allowances.

The appellant was convicted of conspiracy, violation of a general regulation (three specifications), false official statement, larceny, and carnal knowledge (two specifications).  He was sentenced to a bad-conduct discharge, confinement for 10 years, reduction to E-1, and total forfeiture of pay and allowances.

The appellant now contends that his sentence to confinement should be reduced to about five years, consistent with SA Douglas' sentence.  At oral argument, his civilian counsel specifically asserted that the alcohol, larceny, and the false official statement offenses do not warrant additional confinement relative to SA Douglas' sentence including confinement for five years.

In discharging our statutory duty to ensure that a sentence is appropriate, we are obliged to consider general interests of sentence uniformity, particularly in the absence of measures such as sentencing guidelines found in criminal trials in the United States District Courts.  Art. 66(c), UCMJ; United States v. Durant, 55 M.J. 258, 260-61 (2001); United States v. Sothen, 54 M.J. 294, 296-97 (2001).  More specifically, sentence comparison is appropriate in closely related cases involving highly disparate sentences.  Durant, 55 M.J. at 260-61.  Where we find sentences to be highly disparate in closely related cases, we must determine whether there is a rational basis for the differences between the sentences.  United States v. Lacy, 50 M.J. 286, 287-88 (1999). 

We conclude that these three cases are closely related.  In determining whether the appellant's sentence is highly disparate, we note that the appellant was convicted of more offenses than either of the other two Sailors.  That said, the appellant was not convicted of rape, whereas the other two were.  As we focus on SA Douglas' rape conviction, however, we note that he was not found guilty of personally committing an act of intercourse with TS.  His conviction rested solely upon a principal theory in aiding and abetting FA Ambroise in raping TS.  United States v. Douglas, No. 9900168 (N.M.Ct.Crim.App. 31 Jan 2002)(unpublished op. at 6).  However, the appellant was the only one of the three not to receive a dishonorable discharge, an important factor we consider in evaluating the relative disparity of the punishment of confinement.  We conclude that given the foregoing, the appellant's sentence is not highly disparate.

Even if we conclude that the appellant's sentence is highly disparate, we find good and cogent reasons for such a disparity in the following facts:

1. The appellant was the ringleader.  It was he, and he alone, who lured TS to the barracks.  He violated the trust that TS placed in him.

2. The appellant provided the alcohol for all four people.

3. The appellant provided the video camera and video tape.

4. The appellant personally videotaped the events and repeatedly used degrading language towards the victim.

5. The appellant invited a fourth Sailor over to have sex with TS.

6. The appellant showed the videotape to other Sailors.

7. The appellant then had another Sailor dispose of the videotape and some liquor bottles in a dumpster. 

In short, the appellant masterminded a conspiracy to ply a minor female with hard liquor, achieve severe intoxication, then take advantage of her vulnerability to commit sexual intercourse with her and assist FA Ambroise to do the same.  But this was not all.  The appellant also videotaped the sexual degradation of TS, not just for some private use, but for showing his shipmates.  During the course of the videotaping, the appellant referred to it as "Dirty Deed Productions," a label that we believe not only aptly describes the contents of the videotape but also reveals the true state of mind of the appellant.  

In our review of sentence appropriateness, we must balance "the nature and seriousness of the offense and the character of the offender."  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982).  We have carefully considered the entire record in reviewing the appropriateness of the sentence, particularly the evidence offered in aggravation and that evidence offered by the appellant in extenuation and mitigation of his crimes.  We are keenly aware that, as counsel for the appellant orally argued, a carnal knowledge conviction in Navy and Marine Corps courts-martial carries an average sentence somewhat less than 10 years.
  However, this is not the average carnal knowledge conviction.  It was the appellant's actions that caused TS to be victimized that night.  While his sentence might be viewed as harsh by some, we hold that, taken in context, it is not highly disparate and is wholly appropriate for this offender and his offenses. 

Conclusion


We have considered the remaining assignment of error and find it to be without merit.  United States v. Czeschin, 56 M.J. 346, 349 (2002).  The findings and sentence, as approved on review below, are affirmed.


Judge CARVER and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  I. sa davis' sentence is disproportionate to that received by his convicted co-actors.  ambroise actually had intercourse with the victim . . . he did not.





  ii. the evidence is factually and legally insufficient to support a finding of guilty to making a false official statement.





  iii. the findings of guilty of rape [sic] through co-actor sa douglas must be set aside.





  iv. three specifications of violating the same lawful general regulation should be consolidated under united states v. quiroz, 52 m.j. 510.





  v. Assistant trial counsel impermissibly advised the members that rape includes life imprisonment.





�  Prosecution Exhibit 5 is a copy of the original videotape, Prosecution Exhibit 1.  The Clerk of the Court is directed to seal Prosecution Exhibit 5. 


�  Although this argument was not presented in the appellant's briefs, in view of the oral argument, we consider this to be the focus of the appellant's legal complaint and will proceed accordingly.


�  We have considered the cases cited in the appellant's Motion to Cite Supplemental Authority of 24 Feb 2003, which motion is hereby granted.
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