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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of desertion, larceny (sixteen specifications), and housebreaking (twelve specifications), in violation of Articles 85, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for five years, and reduction to Private E1.  Pursuant to the terms of a  pretrial agreement, the convening authority approved only so much of the adjudged sentence as provided for a dishonorable discharge, confinement for twenty-four months, and reduction to Private E1.  Appellant also received 103 days of confinement credit against his approved sentence to confinement.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant assigns no errors and submits the case to this court on its merits.  After reviewing the entire record, however, we hold that the military judge erroneously announced the findings.  We will correct the error in our decretal paragraph.


Appellant entered, inter alia, pleas of guilty to sixteen specifications of stealing various personal items from the barracks rooms of soldiers in his brigade.  During the providence inquiry, the military judge learned that some of the victims of appellant’s thefts were roommates.  Thus, some of the larcenies occurred in the same room at the same time.  Recognizing that these offenses should have been charged as one larceny, the military judge said that he would “merge” Specifications 1 and 3, Specifications 5 and 11, Specifications 6 and 13, and Specifications 12 and 15 of Additional Charge I.  Although the military judge probably intended to later consolidate the operative language of these affected specifications into four single specifications, he failed to do so.  No specifications were amended, nor were any merged specifications dismissed.  The military judge’s findings failed to reflect a merger of any specification.  He simply announced that, “in accordance with your [appellant’s] plea, the court finds you:  Of all Charges and Specifications:  Guilty.”  


The staff judge advocate mentioned the merger of the specifications in her post-trial recommendation, but gave no other written advice to the convening authority regarding the trial judge’s incorrect finding.  The convening authority approved the findings without comment.


To effectuate his holding that it was improper for appellant to be charged with separate larcenies when the items were taken from roommates in one transaction, the military judge needed to consolidate those offenses.  See United States v. Martin, 36 M.J. 315, 316 (C.M.A. 1993).  Consolidation would require amending one of the specifications by adding the operative language of the other, and then dismissing the merged specification.  Because this was never done, appellant was wrongly convicted of four additional specifications of larceny.  We will restate and affirm the affected specifications.


Accordingly, the court affirms so much of the findings of guilty of Specification 1 of Additional Charge I as finds that appellant did, at Fort Bragg, North Carolina, on or about 31 January 2003, steal personal property, including a black compact disk carrier, 35 music compact disks (CDs), a Gameboy Advance game system, and a Gameboy Advance game “Metroid Fusion,” of a value of more than $500.00, the property of Private (E2) Wayne Andry, and steal personal property, including a black U.S. Army bag, more than 15 PlayStation video games, more than 10 digital video disks (DVDs), more than five VHS Movies, PlayStation controllers and memory cards, and a remote control, of a value more than $500.00, the property of Private First Class Joshua Cather.


The court affirms so much of the findings of guilty of Specification 5 of Additional Charge I as finds that appellant did, at Fort Bragg, North Carolina, on or about 31 January 2003, steal personal property, including a stereo system and stereo accessories including a power cord and two speakers, Panasonic digital video disk player, more than 200 music compact disks (CDs), two watches, and more than 40 digital video disks (DVDs), of a value more than $500.00, the property of Specialist James German, and steal personal property, including a PlayStation 2 game system, and two PlayStation games, a CD case, more than 10 music compact discs (CDs), of a value of less than $500.00, the property of Private (E2) Rafael Roldan.

The court affirms so much of the finding of guilty of Specification 6 of Additional Charge I as finds that appellant did, at Fort Bragg, North Carolina, on or about 31 January 2003, steal personal property, including a PlayStation 2 game system and associated components including controllers, memory card, and a power adapter, a PlayStation game “Magic Gate,” a remote control, of a value of less than $500.00, the property of Specialist Joel Gibson, and steal personal property, including a PlayStation 2 game system and accessories, and a digital video disk “Lust Runner,” of a value of less than $500.00, the property of Specialist Jason Smith.

The court affirms so much of the finding of guilty of Specification 12 of Additional Charge I as finds that appellant did, at Fort Bragg, North Carolina, on or about 31 January 2003, steal personal property, including a compact disk carrier, more than 20 music compact disks (CDs), a PlayStation 1 game system with video screen and associated components, of a value of less than $500.00, the property of Private First Class Marvin Shepard, and steal personal property, including a stereo system, a PlayStation 2 game system, more than five PlayStation 2 games, four digital video disks (DVDs), three pairs of shoes, two compact disk carriers, more than 100 music compact disks (CDs), of a value of more than $500.00, the property of Specialist William Wiley.


The findings of guilty of Specifications 3, 11, 13, and 15 of Additional Charge I are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

PAGE  
3

