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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

JOHNSON, Senior Judge:

A general court-martial composed of enlisted and officer members convicted appellant, contrary to his pleas, of violating a lawful regulation and indecent assault, in violation of Articles 92 and 120, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 892 and 920.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for twenty months, and reduction to the grade of Private E1.  The case is before us for review under Article 66, UCMJ.
  

On appeal, appellant raises the following two assignments of error:  

I.  THE LINEUP AND TRIAL IDENTIFICATIONS OF SSG PECK WERE INADMISSIBLE BECAUSE THEY WERE THE PRODUCT OF AN UNLAWFUL LINEUP CONDUCTED IN VIOLATION OF APPELLANT’S RIGHT TO COUNSEL.  
SEE MIL. R. EVID. 321(b)(2).
II.  THE LINEUP WHICH LEAD TO SSG PECK’S IDENTIFICATION WAS UNDULY SUGGESTIVE AND UNRELIABLE WHERE ALL OTHER LINEUP PARTICIPANTS WERE EITHER KNOWN TO THE VICTIM PRIOR TO THE LINEUP, GROSSLY DISSIMILAR IN AGE AND SIZE, OR BOTH.  SEE MIL. R. EVID. 321.
Today we decide this case on the basis of the second assignment of error, and for that reason, we need not reach the question raised in the first assignment of error.  After reviewing both parties’ briefs and listening to their outstanding oral arguments, we set aside the findings and sentence.  
BACKGROUND
On the evening of 11 May 2007, Private E2 (PV2) S consumed four or five beers while in the company of Private First Class (PFC) C and Private E1 (PVT) H, two male enlisted soldiers, in a Fort Hood barracks room.  After drinking these beers, PV2 S returned to her own barracks room with PFC C and PVT H, where she engaged in group sexual activity with both men throughout the evening.  After the two men left, PV2 S fell asleep in her room.
She was later awakened in her barracks room by a man in her bed attempting to sexually assault her.  She testified that after waking up, she pushed the man away, ran into the bathroom, and turned the lights on to see who was in the room.  She described the man as “white” and “an older male, kind of chubby, and a little bit grey-headed.”  She estimated him to be “like 27 or so,” and thought he was a private first class based on the rank insignia on his uniform.  She testified that from her bathroom she could see the intruder sitting in a chair and spitting on his penis in an attempt to obtain an erection.  She threatened him with a knife and ordered him to leave, after which the man apologized and left her room.  PV2 S resumed sleeping after attempting to locate cash and a pack of cigarettes she believed to be missing from her room.  During the day on 12 May 2007, she reported the incident to fellow soldiers, including Staff Sergeant (SSG) D, a male non-commissioned officer (NCO).  On the evening of 12 May 2007, PV2 S reported this incident to the Criminal Investigation Command (CID), and a formal investigation began.
Appellant was a staff sergeant who had been a staff duty officer (SDO) at the same barracks on the evening of the incident.  Appellant was informed by CID that he was suspected of attempted rape and advised of his right to remain silent and his right to counsel.  He requested legal counsel in writing around 0100 the morning of 13 May 2007.  On a standard form (DA 31) used to inform suspects of their rights, appellant selected the “non-waiver” box and marked the boxes that said, “I do not want to give up my rights,” and “I want a lawyer.”

Several hours later, CID special agents conducted three separate suspect lineups for PV2 S to observe.  Each lineup contained the same six male individuals, though each time the order of the lineup was changed.  The six individuals included appellant, two CID personnel, and SSG D, the NCO to whom she had initially reported the attempted assault.  The other two persons were the two soldiers with whom PV2 S had consensual, simultaneous sexual activity earlier on the night of 11 May 2007.
  During the lineup and later at trial, PV2 S identified appellant as her attacker.  Appellant did not testify during the merits portion of the trial, which took place on 7 and 8 January 2008.
At trial, appellant filed a “motion to suppress out-of-court and in-court identifications.”  Attached to this motion, inter alia, were photos of each participant in the lineup as well as a typewritten CID Form 94 (Agent’s Investigative Report).  Additionally, during the motion hearing, the military judge admitted “arrest reports” for appellant, PFC C, and PVT H, as well as a CID Form 44-R (Investigative Worksheet) containing biographical and physically descriptive information about SSG D.  Collectively, these documents reveal the following characteristics of the participants at the time of the lineup: 
1) Appellant was a 37-year old white male with no facial hair, brown eyes, and brown hair.  Appellant was 5’10” tall, weighed 230 pounds, and had a lower abdominal scar.
2) The first CID team member, Corporal (CPL) R, was a white male with no facial hair, noticeably large, protruding ears, and darker hair with a military-style haircut.
3) The second CID team member, Specialist (SPC) L, was a white male with no facial hair and thick, dark hair with sideburns. 

4) Staff Sergeant D, the NCO to whom PV2 S initially reported the incident, was a 48-year old, Native American male with a mustache, hazel eyes, and brown hair.  He stood 6’0” tall, weighed 298 pounds, and had tattoos on his left and right forearms, his right arm, and his right hand.
5)  Private First Class C, with whom PV2 S had sexual activity earlier in the evening, was a 22-year old white male with no facial hair, brown eyes, and brown hair.  He stood 6’0” tall, weighed 207 pounds, and had tattoos on his left forearm and right arm.
6) Private H, with whom PV2 S had sexual activity earlier in the evening, was a 19-year old white male with no facial hair, brown eyes, and brown hair with a military-style haircut.  He stood 5’9” tall, weighed 150 pounds, and had a tattoo on his left forearm.
Defense Exhibit I consists of notes taken by CID’s Agent Casper memorializing PV2 S’s observations of appellant during the lineup process.  According to these notes, during the first lineup, at 0338 on 13 May 2007,  PV2 S described appellant as “looks like him kinda #3 but can’t remember.”
  During the second lineup, at 0344, PV2 S described appellant as “pretty sure in ACU’s.”  At the final lineup at 0348, PV2 S described him as “definitely the guy.”  During the lineups, PV2 S identified PFC C and PVT H as the two individuals with whom she had sexual intercourse earlier that night.  According to these notes, PV2 S “became upset; her legs and hands were shaking and she stated she did not feel comfortable saying [PVT H] and [PFC C] raped her.”
The military judge denied appellant’s motions to suppress the lineup and the in-court identification.  The military judge made findings of fact and conclusions of law in which he stated the lineup “certainly was not exemplary” and there were flaws in the lineup procedure, but that the identification was not “unreliable or unlawful within the meaning” of Military Rule of Evidence [Mil. R. Evid.] 321.  The military judge found although “[t]here were significant variations in age and size . . .   Corporal [R] and SSG [D] were of similar age and size to the accused, and PFC [C] appears to also be of similar size in the photographs that are presented.”  The military judge noted that though PV2 S “had encountered four of the six participants within the preceding 24 hours or so and alleged sexual contact with three of them, her reported contact with the accused was very different from that with the others.”  The military judge concluded “the six individuals who participated in the lineup were similar in appearance in the most general sense” and PV2 S’s description of the suspect “was relatively general with respect to physical characteristics.”  
Although the military judge considered the lineup’s makeup a “close” question, “the question of whether in-court identification may be permitted I find to be not so close.” The military judge concluded, “The shortcomings identified by the defense do not render the lineup so suggestive as to create a substantial likelihood of misidentification if [PV2 S] does identify the accused on the merits in this case.”

LAW
A military judge’s decision to admit or exclude evidence, including ruling upon a motion to suppress, is reviewed for abuse of discretion.  United States v. Robles-Ramos, 47 M.J. 474, 476 (C.A.A.F. 1998).  See also United States v. Rhodes, 42 M.J. 287 (C.A.A.F. 1995) (applying abuse of discretion standard in reviewing a military judge’s decision to permit an in-court identification). 

An accused has no constitutional privilege or other right to refuse his or her participation in police lineups, as such participation “involves no compulsion of the accused to give evidence having testimonial significance.”  United States v. Wade, 388 U.S. 218, 222 (1967).  See also United States v. Chandler, 17 M.J. 678 (A.C.M.R. 1983) (applying Wade and holding that compelling a suspect to provide a voice exemplar does not violate the Fifth Amendment’s privilege against self-incrimination).

The ability of law enforcement authorities to conduct such lineups, however, is not unfettered.  A line-up “so unnecessarily suggestive and conducive to irreparable mistaken identification . . . is a recognized ground of attack upon a conviction . . . .”  Stovall v. Denno, 388 U.S. 293, 301-302 (1967); United States v. Webb, 38 M.J. 62, 67 (C.M.A. 1993) (discussing Stovall); United States v. Mueller, 40 M.J. 708, 710 (A.C.M.R. 1994) (“[D]ue process is violated when a pretrial identification is so unnecessarily suggestive that it creates a substantial likelihood of a mistaken identification.”) (citations omitted).  The Manual for Courts-Martial (MCM) reflects these limitations on law enforcement as well:
A lineup or other identification process is ‘unlawful’ if the identification is unreliable.  An identification is unreliable if the lineup or other identification procedure, under the circumstances, is so suggestive as to create a substantial likelihood of misidentification. Mil. R. Evid. 321(a)(2)(B)(1).
Our superior court employs a two-prong test for determining the admissibility of eyewitness identifications.  United States v. Rhodes, 42 M.J. 287, 290 (C.A.A.F. 1995).    First, we ask whether a pretrial identification was unnecessarily suggestive.  Id. (citing Stovall, 388 U.S. at 301-302).  Should we answer this threshold question in the affirmative, we next inquire whether this “unnecessarily suggestive” pretrial identification was “conducive to a substantial likelihood of misidentification.”  Id. (citing Manson v. Brathwaite, 432 U.S. 98 (1977)).  “An ‘unnecessarily suggestive’ pretrial identification does not preclude a reliable in-court identification.”  Id.
The reliability of an in-court identification is evaluated under a totality of the circumstances.  Neil v. Biggers, 409 U.S. 188, 199-200 (1972).  Factors to consider in this analysis include the following: (1) the opportunity of the witness to view the perpetrator at the time of the crime; (2) the witness’ degree of attention; (3) the accuracy of the witness’ prior description of the perpetrator; (4) the witness’ demonstrated level of certainty during the confrontation; and (5) the elapsed time between the criminal act and the confrontation.  Biggers, 409 U.S. at 199-200; Rhodes, 42 M.J. at 291; Webb, 38 M.J. at 67; United States v. Fors, 10 M.J. 367, 372 (C.M.A. 1981); United States v. Quick, 3 M.J. 70, 72 (C.M.A. 1977).  These factors, however, are not exhaustive and may also include “the likelihood of other individuals in the area at the time of the offense matching the description given by the victim.”  See, e.g., Rhodes, 42 M.J. at 291.
DISCUSSION

1. Analyzing the suggestibility of the lineup


As a threshold matter, we conclude the lineup in this case was unnecessarily suggestive.  With respect to this first issue of suggestibility, “a defendant is entitled to a fair lineup, but not a lineup of look-alikes.”  Webb, 38 M.J. at 67.  Agents at CID, nonetheless, fell short of the standard when composing the lineup.  Despite the victim’s description of her assailant as “white” and “an older male, kind of chubby, and a little bit grey-headed,” whom she estimated to be “like 27 or so,” CID inexplicably included the 48-year old, Native American SSG D, the very individual to whom she had confided concerning the intruder in her barracks room.  Unless PV2 S was unable to see the intruder’s face, it is unlikely she would have reported the episode to SSG D without then recognizing him as the man in her room.  Furthermore, while SSG D may be politely called “chubby” as he weighed nearly 300 pounds, he was a staff sergeant, not a private first class as described by PV2 S in her initial description.  
The lineup grew ever more stacked with the inexplicable inclusion of the 22-year old PFC C and 19-year old PVT H, two men with whom she had consensual sexual intercourse earlier in the evening and whom she would have easily identified as the intruder before the lineup even took place.  Additionally, during testimony on the suppression motion, Special Agent Hacker admitted that SPC L, a CID team member used as a filler in the lineup, in fact “was not an older male.”  This chasm between the ages of these “suspects”, as well as their divergent heights and weights, and the nature of PV2 S’s description of her attacker is readily apparent.  In sum, the ages of the six individuals in the lineup ranged from 19 to 48-years old and from 150 to nearly 300 pounds in weight.  

Of the six lineup participants, PV2 S had undisputedly interacted with three of them—SSG D, PFC C, and PVT H—within the past twenty-four hours.  As to SPC L, he “was not an older male,” or “chubby,” but rather a thinner and younger-looking man with much thicker and darker hair than appellant. This narrowed PV2 S’s legitimate choices to appellant and CPL R, the only lineup participant who realistically resembled appellant in any manner.  Even if a lineup composed solely of two persons were acceptable,
 CPL R and appellant displayed obvious differences in facial characteristics, leading PV2 S to the inevitable identification of appellant as her attacker.
Further, CID never took the opportunity to correct these glaring deficiencies.  When it became apparent that SSG D was not her assailant, but rather the individual to whom she reported the crime, he was nonetheless kept in the lineup.  Also, when PV2 S began shaking and declined to accuse PFC C and PVT H of raping her, CID simply reshuffled the same cast members in the lineup rather than replacing them with plausible suspects.  These actions, along with the obvious differences in the lineup participants, led to an overly suggestive lineup.  “It is the likelihood of misidentification which violates a defendant’s right to due process . . .” and “[s]uggestive confrontations are disapproved because they increase the likelihood of misidentification, and unnecessarily suggestive ones are condemned for the further reason that the increased chance of misidentification is gratuitous.”
  Biggers, 409 U.S. at 198.    
2.  Analyzing the reliability of the in-court identification

Having found the pretrial lineup unnecessarily suggestive, we now turn to the analysis prescribed in Biggers, 409 U.S. at 199-200, and assess the reliability of the in-court identification.  See Rhodes, 42 M.J. at 290; Mil. R. Evid. 312(a)(2)(B)(1).  During the motions hearing, PV2 S testified that after discovering the intruder in her bed, she stood up and turned on both the bathroom light and a light above her sink.  She also testified, however, that she was not wearing her prescribed glasses at the time of the incident.  In fact, she was not wearing them at trial and informed trial defense counsel from the witness stand that she was unable to read his nametag on his uniform as he questioned her.  Not surprisingly, she identified her attacker as possibly wearing “PFC” rank yet later identified appellant, a staff sergeant, as her assailant.  She was also unable to recall seeing the assailant’s name tag on his ACU jacket or whether he was wearing a combat patch on his shoulder sleeve.  Although PV2 S testified she saw the intruder’s face, it is not apparent how long PV2 S looked at him, whether it was a complete view, or whether the view was entirely clear.  Based on these circumstances, we find that PV2 S’s opportunity to accurately view the intruder in her room was limited.

“The ‘dangers inhering in eyewitness identification,’ particularly of a stranger encountered under stressful conditions, have been recognized by the courts and the object of much comment.”  United States v. McLaurin, 22 M.J. 310, 312 (C.M.A. 1986) (citing Wade, 388 U.S. at 229).  In the present case, PV2 S’s degree of attention as she faced a stranger in her room is in doubt.  While she was in fact engaged in a conversation with the intruder as she stood in her bathroom, she was nonetheless unable to recall whether he was wearing boots or whether his pants were up or down.   
Furthermore, the fact PV2 S was not wearing her glasses, coupled with her demonstrated diminished visual acuity at trial, provides us scant confidence in the accuracy of her prior description of the perpetrator during the investigation, as well as her ability to subsequently identify appellant at trial as he sat at counsel’s table.  See, e.g., Styers v. Smith, 659 F.2d 293, 298 (2d Cir. 1981) (failure to wear eyeglasses favored suppression when applying Biggers factors). 
Nor are we reassured by any demonstrated level of certainty during the lineup confrontation.  At the first lineup, the CID notes indicate PV2 S stated “looks like him kinda #3, but can’t remember.” While she demonstrated increased certainty in the subsequent lineups, culminating in her conclusion appellant was “definitely the guy,” we cannot ignore the crucial fact that CID had improperly placed several individuals in the lineup in the first place, creating an array from which appellant’s selection was all but a foregone conclusion.  While PV2 S later identified appellant as her assailant at trial, we bear in mind that “it is a matter of common experience that, once a witness has picked out the accused at the line-up, he is not likely to go back on his word later on, so that in practice the issue of identity may (in the absence of other evidence) for all practical purposes be determined there and then, before the trial.”  Wade, 388 U.S. at 229 (citations omitted).
Finally, the 24-hour period that elapsed between the incident and the lineup is well within acceptable limits as determined by military and civilian courts alike.  See, e.g., Fors, 10 M.J. at 371 (three-month period between alleged act and lineup not excessive); Mueller, 40 M.J. at 711 (nine-day “lapse of time” found to be “relatively short”).  While this factor favors the government in our analysis, it does not outweigh the other factors cited above.  Taken together, we have no confidence in the reliability of PV2 S’s in-court identification of appellant.
3.  Prejudice Analysis
We evaluate prejudice of an erroneous evidentiary ruling by weighing (1) the strength of the government’s case, (2) the strength of the defense case, (3) the materiality of the evidence in question, and (4) the quality of the evidence in question.  United States v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999).  We acknowledge the government presented other evidence of appellant’s crimes separate from PV2 S’s identification.  Fibers found on a dress worn by PV2 S as she slept, for example, were “consistent” with those found on a pair of hospital shorts worn by appellant the night of the attempted assault.  There was also testimony that on the same night, appellant told a fellow NCO (also working a shift as an SDO that evening) that he was going to obtain sexual gratification “if he ran across one of those little young things that was interested in an old man.”  
The defense, however, elicited testimony from the government’s forensic expert that the fibers on PV2 S’s dress could have originated from other sources, and were not a “match.”  In fact, he had not examined the clothes from one of the men with whom PV2 S had sexual intercourse earlier in the evening to eliminate him as a source.  The expert also testified he could not be sure when the fibers were transferred to the dress or how the transfer took place.  Further, the expert testified no fibers from the dress were found on the shorts.  There was no other physical evidence, and no witness other than PV2 S ever placed appellant in the vicinity of her room, or linked appellant to this crime.  
Given these shortcomings and ambiguities, it was obviously the lineup identification and its subsequent effect at trial that were the sina qua non of the government’s case.  The materiality and quality of the identification evidence cannot be overstated.  If presented alone, two small fibers consistent with appellant’s shorts and appellant’s apparent locker room braggadocio would leave considerable doubt for the trier of fact.  The unsuppressed identifications were essential to a finding of guilty in this case, and their erroneous admission clearly represents material prejudice to appellant’s substantial rights.  

In conclusion, in view of the totality of the circumstances and analyzing the specific facts of this case under those factors prescribed in Biggers, supra, we conclude the lineup conducted was unduly suggestive, the subsequent in-court identification was unreliable, and these shortcomings necessitate reversal of appellant’s conviction.
CONCLUSION

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.  All rights, privileges, and property, of which appellant has been deprived by virtue of his sentence being set aside by this decision, are ordered restored.  See UCMJ, arts. 58b(c) and 75(a).  

Judge COOK and Judge BAIME concur.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.
Clerk of Court

� We heard oral argument in this case on 4 February 2010 at George Washington University Law School in Washington, D.C. as a part of “Project Outreach,” a public awareness program demonstrating the operation of the military justice system.


�  Initially, according to SSG D’s sworn statement to CID, PV2 S approached SSG D on the evening of 12 May 2007 to tell him “that she had had a bad night” and that “two guys took advantage of her and that a third guy in ACU[s] and fat had also tried to do something to her, but she did not say exactly what.”  On 12-13 May 2007, PV2 S made a nine-page statement to CID describing in detail the sexual activity with PFC C and PVT H.  While at one point in the statement PV2 S stated “she didn’t really want to” engage in some of the sexual activity, she ultimately stated that all of the sexual activity was consensual, that she never told PFC C and PVT H “no” or resisted in any way, and that she was never forced to participate in any sexual activity with the two of them.  


�  The lineup was presented to PV2 S three different times, and each time the arrangement of the six subjects was changed.  In the first lineup at 0338 on 13 May 2007, appellant was the number “three” subject in the lineup.


�  See Messer v. Roberts, 74 F.3d 1009, 1016 (10th Cir. 1996) ("The law is established . . . that three-man lineups are not alone unconstitutional.").  We neither read this to set a minimum floor for the number of persons in a lineup, nor does controlling case law set a per se minimum. However, CID Regulation 195-1, Criminal Investigation Operational Procedures, para. 5-16c.(1)(a) states, “There should be six or more participants whenever possible.”


�   While we do not decide this case on the basis of the first assignment of error, we do note that one rationale behind requiring law enforcement authorities to permit defense counsel at lineups is to decrease the likelihood of the very type of unduly suggestive lineup conducted in the present case.  As the United State Supreme Court observed, “In our view counsel can hardly impede legitimate law enforcement; on the contrary . . . law enforcement may be assisted by preventing the infiltration of taint in the prosecution’s identification evidence.”  Wade, 388 U.S. 238.  Ironically, the failure to permit appellant’s defense counsel to witness the lineup process in the present case was contrary to CID standard operating procedures in place that night which require the role for defense counsel discussed in Wade.  Specifically, CID Regulation 195-1, para. 5-16c.(4) provides, “If a suspect/witness requests the presence of a lawyer, the lawyer will be allowed to observe the line-up and to make recommendations, but will not be allowed to control the line-up or witness(es).”
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