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MEMORANDUM OPINION
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JOHNSON, Judge 

A military judge, sitting as a special court-martial, convicted appellant, in accordance with his pleas, of attempted larceny (three specifications) and larceny (nine specifications), in violation of Articles 80 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for four months, and reduction to Private E1.  In this Article 66, UCMJ, appeal, appellant asserts, and the government concedes, that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) misadvised the convening authority of the court-martial’s findings concerning the Specification of Charge III and Charge III (wrongfully taking mail matter).  We agree.

    

BACKGROUND

Appellant pled guilty to wrongfully taking mail matter in violation of Article 134, UCMJ.  The military judge, however, dismissed the Specification of Charge III and Charge III for failure to state an offense.  The SJA erroneously advised the convening authority in his SJAR that appellant had pled guilty to and was convicted of Charge III and its Specification.  Appellant's trial defense counsel and appellant failed to comment on this error in their Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106 submission.  The convening authority approved the sentence without expressly addressing the findings.

ANALYSIS

 
Because the convening authority approved the adjudged sentence without expressly addressing the findings, he implicitly approved the findings as reported in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority's purported approval of the erroneous finding of guilty to Charge III and its Specification is, therefore, error and a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).

 We may either affirm the remaining findings of guilty “that are correctly and unambiguously stated in the [SJAR], or return the case to the convening authority for a new [SJAR] and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  In the interest of judicial economy, we will resolve the error in the SJAR by dismissing Charge III and its Specification, rather than returning appellant’s case to the convening authority under R.C.M. 1107(g) for a new review and action.  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), we find that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence. 
On appeal, appellant alleges that this error diminished his chance of receiving clemency because the convening authority based his denial decision on defective information, i.e., that appellant was convicted of three crimes instead of two.  The facts developed during the providence inquiry, and outlined in the stipulation of fact, reveal that appellant was a mail clerk who used his position to steal the automatic teller machine cards and personal identification numbers from the mail of four soldiers.  He then used these items to steal or attempt to steal money from the soldiers’ accounts.  Even if appellant had not been charged with the wrongful taking of mail matter, the convening authority could have considered these facts as matters in aggravation when determining whether to grant clemency.  Accordingly, under the circumstances of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the convening authority’s decision to approve the adjudged sentence. 


We have considered the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 
The findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.

Senior Judge CURRIE and Judge MOORE concur.





FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
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