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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted the appellant, pursuant to his pleas, of attempted larceny, larceny (two specifications), and frauds against the United States (four specifications), in violation of Articles 80, 121, and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 921 and 932 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for five months, forfeiture of $625.00 pay per month for six months, and reduction to Private E1.  The convening authority approved the adjudged sentence.

The case is before this court for review pursuant to Article 66, UCMJ.  We agree with appellant’s assertion that the staff judge advocate’s post-trial recommendation (SJAR) misadvised the convening authority of the court-martial’s findings concerning Specifications 4 and 5 of Charge IV (frauds against the United States).  

BACKGROUND

Pursuant to a permanent change of station (PCS) order, the government moved all of the appellant’s household goods to Lawton, Oklahoma, in August 1997, prior to his reassignment to Korea.  In November 1998, the appellant’s wife moved the appellant’s household goods from Lawton, Oklahoma to Tacoma, Washington.  In January 1999, the appellant received a PCS order to Fort Lewis, Washington.  On 25 March 1999, the appellant submitted a Department of Defense (DD) Form 2278, Application for Do It Yourself (DITY) Move and Counseling Checklist, to authorize a DITY move of his household goods from Lawton, Oklahoma, to Tacoma, Washington.  At the time the appellant submitted this application, he knew that his wife had previously transported his household goods to Tacoma, Washington.   Based upon his application, the appellant received an advance payment in the sum of $2,269.80 for the DITY move.  

After the appellant entered his pleas and before findings, the military judge granted the trial counsel’s motion to merge Specifications 4 and 5 of Charge IV.   Both specifications related to the appellant’s conduct to settle the advance payment that he received for the DITY move from Lawton, Oklahoma to Tacoma, Washington.  Specification 4 related to the appellant’s submission of a DD Form 1351-2, Travel Voucher or Subvoucher, on 15 April 1999.  Specification 5 related to the appellant’s submission of a DITY Checklist and Certification of Expenses on 12 May 1999, claiming expenses that he did not incur.  The checklist was also necessary to settle the advance payment the appellant received for the DITY move.  Although Specifications 4 and 5 of Charge IV were merged prior to findings, the SJAR erroneously advised the convening authority that the appellant was found guilty of both specifications.  Appellant and his defense counsel raised no objection to this error.  See Rules for Courts-Martial 1105, 1106(f)(4), and 1106(f)(6).

DISCUSSION

Unless indicated otherwise in the action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because Specifications 4 and 5 of Charge IV were consolidated into a new Specification 4 of Charge IV, the convening authority’s purported approval of a finding of guilty of Specification 5 of Charge IV was a nullity.  See id.;  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find that the appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.  The consolidated specification outlined the entire scheme of the appellant’s criminal misconduct, which occurred on two separate occasions and involved the submission of different documents, to settle the advance payment.  Accordingly, although the convening authority was misadvised as to the number of specifications, he was not misled as to the actual course of the appellant’s criminal conduct. 

We have reviewed the appellant’s other assignment of error and matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

DECISION

Specifications 4 and 5 of Charge IV are consolidated into Specification 4 of Charge IV as follows:

In that Sergeant Branton E. Watkins, U.S. Army, did, at or near Fort Lewis, Washington, between on or about 15 April 1999 and 12 May 1999, by presenting a DD Form 1351-2, Travel Voucher or Subvoucher, and a DITY Checklist and Certification of Expenses form to a representative of the Defense Finance and Accounting Service, an officer of the United States duly authorized to approve payment of such a claim, present for approval and payment, a claim against the United States in the amount of $2,461.08, for the expense of packing, loading, and transporting his and his dependent family members’ household goods from Lawton, Oklahoma to Tacoma, Washington, between  25 March 1999 and 5 April 1999, which records were false in that the said Sergeant Watkins did not transport as a Do It Yourself Move from Lawton, Oklahoma to Tacoma, Washington, between 25 March 1999 and 5 April 1999, and was then known by the said Sergeant Watkins to be false and fraudulent, in violation of Article 132, Uniform Code of Military Justice.

The finding of guilty of Specification 4 of Charge IV, as so amended, is affirmed. The purported approval of the finding of guilty of Specification 5 of Charge IV is set aside and that Specification is dismissed.  The remaining findings 

of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.   

Senior Judge CHAPMAN and Judge CARTER concur.    






FOR THE COURT:
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