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MEMORANDUM OPINION
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CURRIE, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of carnal knowledge, indecent exposure, and indecent assault (two specifications), in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.


Appellant contends, inter alia, that his trial defense counsel were ineffective.  We disagree.

BACKGROUND


At the time of the offenses, appellant had served on active duty for more than fifteen years.  He was a good friend of Chief Warrant Officer and Mrs. Young.  In August 1999, Mrs. Young’s two nieces, K and H, came to live with the Youngs while their mother was in jail.  K was fourteen years old and H was seventeen.  Appellant befriended the girls and gained their trust.  


At trial, K testified that she and appellant had sexual intercourse about ten times over a three to four-month period.  H testified appellant indecently assaulted her two times.  The first assault occurred while H was at appellant’s apartment preparing a church dinner.  Appellant had asked her for a hug, which she granted; appellant then groped her “groin area” through her clothing.  On the second occasion, appellant exposed his penis to H, put her hand on it, and then masturbated and ejaculated on her shirt.   


In February 2000, Mrs. Young found a letter written by K which indicated that K was having a sexual relationship with a man named “Cedric.”  Mrs. Young immediately asked K if the letter referred to appellant.  K said it did not.  That same night, K wrote an email to appellant informing him that her aunt had found “a letter today that had the name [C]edric on top [and it] was talking about sex”; that “she is sure it is to you but it is not”; and that “[I] will not let [my aunt] find out [my lover’s] name no matter what it takes.”  K also wrote, “HELP PLEASE I DO NOT KNOW WHAT TO DO!!!!!!!!!!!!!!!!!!!!!”  


Mrs. Young testified that she gave appellant the letter the next day at her church, said “[J]ust tell me it’s not you,” and walked away.  A short while later, Mrs. Young met alone with appellant and he told her, “[Y]es, it’s me.”  Appellant told Mrs. Young that he had “already talked to one of the pastors about it.”  They both went into the pastor’s office.  There, in the presence of Mrs. Young and two church pastors, Ms. Valerie Perry and Ms. Rosalee Lark, appellant stated that K “came on to him over and over and over again, and then one night he was . . .  weak and that’s when it happened.”  Appellant also said that “he’d made a mistake and that he was sorry.”  


At trial, K testified about her sexual relationship with appellant.  Defense counsel impeached K’s credibility by asking her about the inconsistencies between her email and her testimony.  K explained that she wrote the email so appellant could show it to her aunt to more convincingly deny that he had a sexual relationship with her.


Appellant assigned as error that his trial defense counsel were ineffective because they did not call Ms. Perry or Ms. Lark as witnesses or offer K’s email as substantive, exculpatory evidence.  Appellant submitted post-trial affidavits from Ms. Perry and Ms. Lark.  Ms. Perry stated that appellant “never admitted to me or in front of me that he was guilty of a crime.”  Ms. Lark stated that appellant “never said to me or in front of me that he was guilty of anything.”  They also stated that they had talked to appellant’s defense counsel before trial.  Based on this evidence, appellant contends that Ms. Perry and Ms. Lark each would have testified that Mrs. Young’s “account of the conversation was not accurate” and that his defense counsels’ failure to attack Mrs. Young’s credibility prejudiced him.


On 24 October 2003, we heard oral argument.  On 4 November 2003, we ordered the government to procure affidavits from appellant’s trial defense counsel, Captains (CPT) KP and MP, addressing when they interviewed the two pastors, what the pastors told them, and why the pastors were not called as witnesses.  In particular, we ordered trial defense counsel to explain the following:

Why did you not call Ms. Perry or Ms. Lark to testify on appellant’s behalf to contradict Mrs. Charlene Young’s testimony that: 


(1)  In the presence of Ms. Perry and Ms. Lark, appellant said to Mrs. Young that her niece, [K], “came on to him over and over and over again, and then . . . he was weak and that’s when it happened,” and that “he’d made a mistake and that he was sorry”; and


(2)  Appellant had “told me [Mrs. Young] that he had already talked to one of the pastors [either Ms. Perry or Ms. Lark] about it, and we went to talk to the pastors in the pastor’s study.” 


Captain KP was appellant’s lead trial defense counsel.  In an affidavit dated 3 December 2003, CPT KP states, in pertinent part, the following:  

3.  After reviewing the [Criminal Investigative Command] CID investigation file, the Article 32[, UCMJ,] evidence and discussing the case with [appellant], it was clear that two of the pastors at his church were potentially prosecution witnesses in the case.  Prior to trial, Captain [MP] met with Pastors Perry and Lark, as well as some other church members.  I did not participate in those interviews.

4.  Captain [MP] learned Pastor Perry and Pastor Lark were at the church when Mrs. Charlene Young confronted [appellant] about the allegation that he had had [sic] engaged in sexual conduct with her niece, [K].  I do not recall the exact words the [sic] that Captain [MP] reported as being the pastor’s description of the event or the exact location in the church where it took place, but it was clear that Mrs. Young had made the accusation and that [appellant] had not denied it, but instead had apologized for his actions and offered an explanation that [K] had initiated the intimate relationship.  This was consistent with what [appellant] had previously told me.  Pastor Perry and Pastor Lark also reported to Captain [MP] that a decision was made to keep the matter within the church followed by [a] ceremony at the altar whereby [appellant] acknowledged his wrongdoing and asked for understanding.

5.  After reviewing the expected testimony of Pastor Perry and Pastor Lark with Captain [MP] and [appellant], I made the tactical decision not to call them as fact witnesses.  Frankly, I was much more concerned that the prosecution would call them as corroborating witnesses to Mrs. Young’s testimony.  So much so that I made a clergy privilege analysis.  Although Pastor Perry[’s] and Pastor Lark’s recollection of the event may have been somewhat different than the testimony of Mrs. Young at trial, it was generally consistent with the prosecution’s theme that there was a confrontation by Mrs. Young, an acknowledgement of wrongdoing by [appellant], followed by a proffered explanation and request for forgiveness.  In my judgment, any points to be gained at trial by highlighting some minor differences in memory about the confrontation would be greatly outweighed by the risk of extremely damning corroborating testimony.

6.  I met with Pastor Perry and Pastor Lark before the start of trial and reviewed their knowledge of the facts on certain points regarding Mrs. Young and her nieces.  I also spoke with them several times throughout the trial.  At no point did any of those conversations cause me to doubt my tactical decision not to call them as fact witnesses.


Captain MP’s affidavit, dated 3 December 2003, states, in pertinent part, the following:

2.  I reviewed CID’s investigative file [for appellant’s case] and, subsequent to the Article 32[, UCMJ,] investigation and before trial, participated in numerous discussions with CPT [KP] and [appellant] regarding the facts of the case.  During those conversations, we discussed the role which two of the pastors at [appellant’s] church, Pastors Perry and Lark, might potentially play at trial of the case.  During those discussions, it became clear that the two pastors possessed information which was potentially beneficial to the government’s theory of the case.

3.  After the Article 32[, UCMJ,] hearing and prior to trial, I interviewed (on separate days) Pastors Perry and Lark, as well as some other church members.  During those interviews, I learned that Pastor Perry and Pastor Lark were physically present at the church when Mrs. Charlene Young confronted [appellant] about the allegation that he had had [sic] engaged in sexual conduct with her niece, [K].  My interviews also revealed that when Mrs. Young accused [appellant] of the alleged sexual conduct, [appellant] did not deny the allegations.  Instead, the interviews revealed information which ultimately corroborated Mrs. Young’s recollection of the event—namely, that [appellant], upon being confronted, ultimately apologized for his actions and attempted to explain that [K] had initiated the intimate relationship.  In the end, Pastors Perry[’s] and Lark’s recollections were consistent with the version of events as they had been related to both CPT [KP] and myself by [appellant].  Pastor Perry and Pastor Lark also reported that a “group decision” was made to keep the matter within the church.  That decision was followed by an impromptu ceremony at the altar whereby [appellant] acknowledged his “sins” and asked for forgiveness.


Appellant responded to his trial defense counsels’ affidavits with his own undated affidavit.  In it he asserts the following:  


(1)  that CPT KP “conducted no investigations, nor interviewed any of the 26 character witnesses, and 12 alibi witnesses [including Pastors Perry and Lark] I listed for verifications [sic]”;


(2)  that CPT MP “interviewed Pastor Lark, but spoke to Pastor Perry only once on the day of the trial”; and 


(3)  that the testimony of the witnesses he identified would have established that no “impromptu ceremony of prayer or repentance” occurred and would have allowed him to “challenge all the inconsistencies of Mrs. Young[’s], [H’s] and especially [K]’s testimonies.”  


Appellant also states in his affidavit that trial defense counsel denied him an opportunity to review his post-trial submissions before the convening authority took action on his case.  See Rule for Courts-Martial 1105.  Appellant claims, without elaboration, that he “wanted to address some more issues.”    

LAW


To prevail on a claim of ineffective assistance of counsel, appellant must show that counsel’s performance was deficient and that the deficient performance prejudiced appellant.  Strickland v. Washington, 466 U.S. 668, 687 (1984).  On appellate review, there is a “strong presumption” that defense counsel were competent.  Id. at 689; see United States v. Gibson, 51 M.J. 198, 202 (C.A.A.F. 1999).   We, like our superior court, apply the following three-pronged test to determine whether the presumption of competence has been overcome: 

(1)  Are appellant’s allegations true; if so, “is there a reasonable explanation for counsel’s actions?”;

(2)  If the allegations are true, did defense counsel’s level of advocacy fall “measurably below the performance . . . [ordinarily expected] of fallible lawyers?”; and 

(3)  If defense counsel was ineffective, is there a “reasonable probability that, absent the errors,” there would have been a different result?

United States v. Grigoruk, 56 M.J. 304, 307 (C.A.A.F. 2002) (alteration in original) (quoting United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991)).  A reasonable probability is one “sufficient to undermine confidence in the outcome” of the proceeding.  Strickland, 466 U.S. at 694; see also Lockhart v. Fretwell, 506 U.S. 364, 372 (1993) (relief granted only if “counsel’s deficient performance renders the result of the trial unreliable or the proceeding fundamentally unfair”).


We review de novo claims that counsel were ineffective.  United States v. Anderson, 55 M.J. 198, 201 (C.A.A.F. 2001); see also United States v. Key, 57 M.J. 246, 249 (C.A.A.F. 2002); United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997).  

DISCUSSION
Failure to Investigate

Appellant claims that his trial defense counsel were ineffective because they did not interview “[a]libi and [c]haracter [w]itnesses” he identified for them.  Appellant included with his Grostefon
 matters a list of several “alibi” and “character” witnesses.  The “alibi” witness list included brief summaries of their expected testimony; the “character” witness list contained only names.  Other than these two lists, appellant only provided us with Ms. Perry’s and Ms. Lark’s affidavits in regard to this issue.   


Appellant bears the burden to establish prejudice under Strickland.  466 U.S. at 687.  “If [potential witnesses] exist, it is the responsibility of the defense to identify them and to advise [us] precisely what they would have said.”  United States v. Moulton, 47 M.J. 227, 229 (C.A.A.F. 1997).  Such statements are a requirement, not simply a recommendation.  “In the absence of such information or some explanation as to why [this information] could not be obtained, it would be inappropriate under Strickland for [us] to presume counsel’s ineffectiveness for failing to call witnesses.”  Id. 


Appellant has not carried his burden.  None of the potential witnesses he identified would have provided him with an alibi for any charge he faced.
  Moreover, even if the witnesses had testified as appellant claims, they would have added little or nothing to his case.  In short, appellant “has not put forward enough facts for [us] to hold that his trial defense counsel [were] ineffective.”  United States v. Russell, 48 M.J. 139, 141 (C.A.A.F. 1998).

The Two Pastors


Applying the fourth principle of United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997), we conclude that the “appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability” of appellant’s allegation that his defense team did not thoroughly interview Ms. Perry and Ms. Lark before trial.  Both pastors swore, in affidavits appellant provided this court, that they talked to appellant’s defense counsel before the trial.  Captain MP swears that he interviewed them before trial and briefed CPT KP and appellant on those interviews.  Captain KP swears that he talked to Ms. Perry and Ms. Lark before and during the trial.  Thus, this is not a case where defense counsel failed to interview potentially exculpatory witnesses.  See, e.g., United States v. Hammer, 58 M.J. 214 (C.A.A.F. 2003) (summary disposition); United States v. Alves, 53 M.J. 286 (C.A.A.F. 2000).  


It is well-settled that appellate courts will not second-guess the strategic or tactical decisions made at trial by defense counsel, including which witnesses the defense team calls to testify.  See, e.g., Strickland, 466 U.S. at 689; United States v. Anderson, 55 M.J. 198, 202 (C.A.A.F. 2001); United States v. Fluellen, 40 M.J. 96, 98 (C.M.A. 1994); United States v. Clemente, 51 M.J. 547, 550 (Army Ct. Crim. App. 1999).  It was only after trial defense counsel interviewed the two pastors and considered their potential testimony (which they believed would corroborate Mrs. Young’s testimony) that they decided not to call them.  Counsels’ decision was informed and reasonable; therefore, their performance was not deficient.  Cf. Polk, 32 M.J. at 153 (failure to investigate witness testimony was unreasonable and, therefore, defense counsel was ineffective).    

The Email

As discussed above, after Mrs. Young confronted K with her letter to “Cedric,”
 K wrote appellant an email.  In her email, K told appellant that her aunt was “sure [my letter] is to you but it is not” and “[I] will not let her find out his name no matter what it takes [I] can not do that to him or anyone that was with        me . . . .”  


Appellant incorrectly asserts that his trial defense counsel did not offer K’s email as substantive evidence.  Defense counsel offered it several times, but did not satisfy the military judge that a valid hearsay exception allowed its admission.  Regardless, appellant now posits three exceptions to the hearsay rule that defense counsel should have invoked to gain admissibility of K’s email as substantive evidence.  We have carefully examined each cited exception.  Only one warrants discussion.
    


Appellant asserts that Military Rule of Evidence [hereinafter Mil. R. Evid.] 803(3) allowed admission of the email as substantive evidence because it was a statement of K’s then-existing state of mind and declaration of intent.  In particular, in the email K expresses an intent to prevent her aunt from finding out the name of K’s lover “no matter what it takes.” 


Military Rule of Evidence 803(3) states that the following is not excluded by the hearsay rule, even though the declarant is available as a witness:

(3)  Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.    

The rule, in essence, allows evidence of intent as tending to prove the doing of the act intended.  See Mutual Life Insurance Co. v. Hillmon, 145 U.S. 285, 295-300 (1892); United States v. Holt, 58 M.J. 227, 232 (C.A.A.F. 2003) (“‘A relevant state of mind may be proven by the [declarant’s] own, out-of-court, uncross-examined, concurrent statements as to [the] existence’” of that state of mind. (citations omitted)); United States v. Elliott, 23 M.J. 1, 7 (C.M.A. 1986).  


Even if the email was admissible under Mil. R. Evid. 803(3), trial defense counsel were not ineffective by not moving for its admission as substantive evidence on that ground.  Appellant himself concedes on page 3 of his brief that the “admissibility of the email is debatable.”  In this light, we determine that counsels’ level of advocacy did not fall measurably below the performance ordinarily expected of fallible lawyers.  See Polk, 32 M.J. at 153; cf. United States v. Terlep, 57 M.J. 344, 349 (C.A.A.F. 2002) (failure to pursue legal claim not having a “reasonable probability” of success is not error and “certainly not ineffective assistance of counsel”).   


Of course, even if the email qualified as an exception to the hearsay rule under Mil. R. Evid. 803(3), to be admissible the evidence must be “logically relevant to a material issue in the case.”  United States v. Shepard, 34 M.J. 583, 590-91 (A.C.M.R. 1992) (citing Mil. R. Evid. 401-402), aff’d, 38 M.J. 408 (C.M.A. 1993).  We doubt whether the “doing of the act intended” (K not letting her aunt learn of her sexual partner’s identity) was relevant to the issue before the court-martial (whether appellant had sex with K).          


In any event, there is no reasonable probability that the result would have been different if K’s email had been admitted as substantive evidence.  The testimony of Mrs. Young, K, and H was consistent, compelling, and essentially uncontradicted.  Moreover, trial defense counsel effectively used the email to impeach K’s testimony by reading each line to K and then asking whether she had, in fact, written it.  K responded affirmatively each time.  While the email was not before the members as substantive evidence, they were aware of its contents and appropriately used that information to evaluate K’s credibility.  This purpose is not far removed from how the members would have used the email if it had been so admitted.

Post-Trial Review

A military accused has a fundamental right to effective assistance of counsel during post-trial proceedings.  United States v. Knight, 53 M.J. 340, 342 (C.A.A.F. 2000) (citing United States v. Palenius, 2 M.J. 86 (C.M.A. 1977)).  Defense counsel are responsible for post-trial tactical decisions, but they should consult with the client where “‘feasible and appropriate’” before acting.  United States v. Lee, 52 M.J. 51, 52 (C.A.A.F. 1999) (quoting United States v. MacCulloch, 40 M.J. 236, 239 (C.M.A. 1994)). 


If counsel’s post-trial representation is deficient, Strickland’s prejudice prong is satisfied if appellant makes a colorable showing of possible prejudice.  Id. at 53 (citing United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998), and United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  “[B]ecause of the highly discretionary nature of the convening authority’s clemency power, the threshold for showing prejudice is low.”  Id. at 53.


Appellant claims in his post-trial affidavit that his trial defense counsel did not give him an opportunity to review the post-trial matters submitted to the convening authority and that he “wanted to address some more issues.”  This is not enough.  Even if counsel did as appellant alleges, to establish prejudice appellant must, at a minimum, provide us an offer of proof regarding what he “would or could have submitted.”  Key, 57 M.J. at 249; see also United States v. Hood, 47 M.J. 95, 98 (C.A.A.F. 1997).  “Vague or general intimations in this regard will not suffice.”  United States v. Pierce, 40 M.J. 149, 151 (C.M.A. 1994).  Therefore, appellant’s claim fails.                                                                                                                         


We have carefully reviewed the remaining assigned errors and those matters personally raised by appellant pursuant to Grostefon, 12 M.J. 431, and hold they are without merit.


The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge MOORE concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
� 12 M.J. 431 (C.M.A. 1982).





� Appellant cites Mr. Kevin Lewis as a potential alibi witness, as follows: 





Mr. Lewis . . . was at my house on the night of 20 December 2000 with his [two] daughters, and was willing to testify that he and his two daughters slept on my couch and I slept in my recliner while [H] and [K] slept in my bedroom, which made it impossible for me to have had sex with [K] on my couch.  





However, this proffered testimony is not inconsistent with K’s testimony.  K testified that she and appellant had sex “around” 20 December 2000, and that appellant had told her that they had to do so before his out-of-town guests arrived.  Presumably, those out-of-town guests were Mr. Lewis and his daughters.





� The letter was not produced at trial and is not part of the record of trial.





� The remaining two cited exceptions (excited utterance and residual hearsay exception) are not applicable.








PAGE  
11

