PARKER – ARMY 20021252

UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

HARVEY, BARTO, and SCHENCK

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist KONAH C. PARKER
United States Army, Appellant

ARMY 20021252
1st Infantry Division
Stephen R. Henley, Military Judge

Lieutenant Colonel John W. Miller II, Staff Judge Advocate 
For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Sean S. Park, JA; Captain Kathleen D. Schmidt, JA (on brief); Captain Charles A. Kuhfahl, Jr., JA.
For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Mark L. Johnson, JA; Lieutenant Colonel Theresa A. Gallagher, JA; Captain Mason S. Weiss, JA (on brief).
25 May 2005
----------------------------------------------

MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of assault with intent to commit rape, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven years, and reduction to Private E1.  The case is before the court for review under Article 66, UCMJ.
Appellant asserts several assignments of error.  Two merit discussion and one merits relief.  First, we find that a hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), to resolve appellant’s allegation of ineffective assistance of counsel (IAC) is not warranted.  We decline to order such a hearing to resolve factual matters appellant raises in his assignments of error.  
Although appellant’s affidavit is factually adequate on its face to raise an IAC issue, we conclude that “the appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of those facts.”  See United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997); see also United States v. Dewrell, 55 M.J. 131, 135 (C.A.A.F. 2001) (declining to order a hearing in an IAC case where “the appellate filings and the record as a whole ‘compellingly demonstrate’ the improbability of appellant’s” allegation that his lawyers did not permit him to testify).  Appellant’s “claim of ineffective representation contradicts a matter that is within the record of a guilty plea, [and we] may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial).”  United States v. Fagan, 59 M.J. 238, 242 (C.A.A.F. 2004) (quoting Ginn, 47 M.J. at 248).  Appellant admitted to the military judge twice during his providence inquiry that when he attacked Ms. E.S.V., he specifically intended to rape her.  The stipulation of fact, agreed to by both parties and admitted as evidence, states that immediately prior to the assault, appellant fantasized about attacking and raping the victim.  Additionally, appellant’s two confessions, admitted as part of the appellate filings, reflect that appellant twice confessed to investigators that he intended to rape the victim, and indicate that he only drank three beers prior to the assault.   
Second, appellant contends that his trial defense counsel failed to include his personal clemency letter as part of the matters submitted under the provisions of Rule for Courts-Martial [hereinafter R.C.M.] 1105.  Because the parties agree that a new staff judge advocate’s post-trial recommendation (SJAR) and convening authority’s initial action are warranted, we will return appellant’s case for a new SJAR and initial action in our decretal paragraph.   
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether [all] clemency matters prepared by [appellant and] the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)). Under these circumstances, we are not confident that appellant was given an opportunity to contact his defense counsel, submit his clemency statement and request, and provide his R.C.M. 1105 matters to the convening authority.  UCMJ art. 60(c)(2); United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).
Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot proceed because appellant’s case is not yet ripe for our review.  We will return this case to provide appellant with an opportunity to submit his matters to the convening authority as part of his R.C.M. 1105 submission.  See United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); R.C.M. 1107(g).  
The convening authority’s initial action, dated 23 January 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  
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Clerk of Court

� Senior Judge Harvey took final action in this case prior to his retirement.
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