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MEMORANDUM OPINION

-----------------------------------------
ECKER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion terminated by apprehension, absence without leave, making a false official statement, and forgery in violation of Articles 85, 86, 107, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 886, 907, and 923 [hereinafter UCMJ].  Contrary to his pleas, the judge also convicted appellant of missing movement by design, larceny and wrongful appropriation (both of property of a value of more than $100.00), in violation of Articles 87 and 121, UCMJ.  Appellant’s approved sentence included reduction to Private E1, forfeiture of $660.00 per month for twelve months, confinement for eight months, and a bad-conduct discharge.  The promulgating order credited appellant with 125 days of pretrial confinement towards his sentence to confinement.


This case is before the court for automatic review under Article 66, UCMJ.  We have considered the record of trial, appellant’s seven assignments of error, the government’s reply thereto and the oral arguments of counsel.  We find that the evidence of appellant’s conviction for larceny is factually insufficient to prove that the property he stole was of a value of more than $100.00.  We also conclude that appellant received insufficient credit pursuant to United States v. Pierce, 27 M.J. 367 (C.M.A. 1989), for prior punishment under Article 15, UCMJ.

FACTS

On 2 July 1996, appellant accepted proceedings and punishment under Article 15, UCMJ, for a two-day AWOL in late May.
  This AWOL was subsequently included on appellant’s court-martial charge sheet as Charge I.  After serving three days of the restriction and extra duty imposed as punishment for the AWOL, appellant deserted the Army.  While a deserter, appellant missed the movement of his unit, and perpetrated three forgeries and a larceny.

On 20 September appellant was apprehended, returned to military control, and charged with nine offenses.  He plead guilty to six of those charges, including all of the forgeries.  However, he contested the allegations of larceny and missing movement.
  The specification alleging the larceny (Charge VI) stated, in pertinent part, that appellant stole “four videotaped movies, of a value of about $240.00, the property of Blockbuster Video, Inc.” 

The stipulation of fact supporting appellant’s guilty pleas included collateral, explanatory matter bearing on the contested charges.  With regard to the larceny specification, the stipulation established that one of the forgeries facilitated appellant’s obtaining a Blockbuster Video rental card and then using it to rent four videotapes.  One, titled Broken Arrow and valued at $104.98, was never recovered.  Values for the remaining three titles, which had been returned stripped of their tracking and security labels, were not listed in the stipulation.

Because of the potential relevance and use of the stipulation in resolving the contested charges, the military judge specifically asked counsel for their positions concerning such use.  After some discussion, appellant agreed with the prosecution that the stipulation could be used for a limited, evidentiary purpose in proving the overlapping elements of the missing movement offense.  The parties’ discussion, however, specifically precluded use of the stipulation for determining findings on the larceny.  

During the government’s presentation on the merits, the video store manager reviewed a two page “rental history” linked to appellant.  She then testified that:

When our movies come out, if they come out at a retail price, they’re cheaper; when they don’t they’re expensive.  Broken Arrow is a $100.00 movie, a good $100.00 movie; Assassins was a $100.00 movie, Friday and Devil in a Blue Dress . . . were reduced price; $19.99 each. 

She further testified that “most of the movies that I get in every week are between $96.00 and $104.00 each,” but never linked the higher value to any of the videos involved in the case.

No other evidence bearing on the value of the videos was presented or admitted at trial.
  Appellant was convicted of stealing one “video tape movie of value (sic) in excess of $100.00” as well as wrongful appropriation of the remaining videos.
 

ANALYSIS

Appellant does not contest his conviction for larceny of a videotape having some value.  Rather, his complaint asserts that the evidence does not permit a finding that the value of the stolen videotape exceeded $100.00.

The third element of the offense of larceny requires proof that the property taken “was of a certain value, or of some value.” Manual for Courts-Martial, United States (1995 edition), Part IV, para. 46b(1)(c).  However, if the proof establishes the “property [to be] of a value of more than $100,” enhanced punishment is authorized.  Compare Id. para. 46e(1)(b), with para. 46e(1)(d).  In appellant’s case, the announced finding, concerning value, authorized an additional four and one-half years of potential confinement.  Id.

In reviewing findings for factual sufficiency, our standard of review is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” we ourselves are convinced of the appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  Implicit in this test is the requirement that we find proof “beyond a reasonable doubt” as to every element and fact of significance for the offense as charged.  See United States v. Rath, 27 M.J. 600, 604 (A.C.M.R. 1988) (the test applies to “the offenses with which [an appellant] is charged.”)(citations omitted). 

In applying this standard of review to the facts of this case, we agree with appellant.  We start by noting that, while the military judge’s findings did not specify the title of the stolen tape, the weight of the evidence indicates that it must have been the film Broken Arrow.  This being the case, we next note that appellant’s agreement with the prosecution did not permit the stipulated value for that film to be used against him in the prosecution of the larceny.  Having failed to waive his right against self-incrimination in this regard, that evidence was incompetent and inadmissible for findings on the contested larceny specification.  See United States v. Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996).

The only other evidence properly before the court and bearing on the value of the videotapes was contained in two comments made during the testimony of the video store manager.  The first indicated that the film Broken Arrow was “a $100.00 movie, a good $100.00 movie,” (emphasis supplied) while a second movie was described as “a $100.00 movie” and the remaining two titles were worth “$19.99” each.  The second comment observed that most videos received at her store were valued between $96.00 and $104.00.  

Concerning the first statement, the words used to describe the value of Broken Arrow may have been nothing more than an unresponsive opinion about the quality of a movie worth no more than $100.00.  Of course, those same words could also represent the “slang” equivalent of saying “a movie worth more than $100.00.”  The problem is that while both interpretations are possible and reasonable, the correct one is not obvious.  

In this regard, we note that if the store manager’s words are taken at face value and Broken Arrow is treated as a $100.00 video, the aggregate of the values mentioned by her approximates, within pennies, the amount charged by the government in drafting the larceny specification.  Given that trial counsel failed to clarify the point, despite ample opportunity and means of doing so, we will not guess as to the correct interpretation of the manager’s testimony.  Appellant is accorded the benefit of doubt on such questions.

 
Turning to the second piece of testimony, it is sufficient to note that the statement provides nothing more than a range of prices while failing to attribute a specific value, let alone a value above $100.00, to any of the four named videotapes.  Under these circumstances, this evidence also falls far short of proof beyond a reasonable doubt that the value of any of the tapes exceeded $100.00.  

Accordingly, while we are satisfied appellant stole a videotape, we find that the evidence is factually insufficient to sustain a finding that the value of the stolen tape exceeded $100.00.  

In their brief and during oral argument, government counsel conceded that appellant received insufficient Pierce credit and calculated that he is due an additional twenty-eight days of credit towards the approved sentence to confinement.  During oral argument, appellate defense counsel indicated their concurrence with the government’s calculations.  While the record on this issue is not well developed, we are satisfied that the reasoning behind the government’s calculation is correct and that the proposed added credit represents meaningful and complete “day for day, dollar for dollar, stripe for stripe” credit.  Pierce, 27 M.J. 369. 

We have reviewed the remaining assignments of error including those personally asserted by appellant pursuant to United States v. Grostefon, l2 M.J. 43l (C.M.A. l982), and find them to be without merit.

The court affirms only so much of the findings of guilty of Charge VI and its Specification as finds that appellant did, at or near Killeen, Texas, on or about 10 September 1996, steal one video tape movie of some value and wrongly appropriate three video tape movies of a value in excess of $100.00, the property of Blockbuster Video, Inc., in violation of Article 121, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for reduction to Private E1, forfeiture of $651.00 pay per month for eleven months, confinement for seven months, and a bad-conduct discharge.  In addition to the 125 days of confinement credit reflected in the promulgating order, appellant will be credited with a total of thirty days of credit towards the approved period of confinement.*

Chief Judge MARCHAND and Judge TRANT concur:







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

*Corrected

�   The military judge also awarded appellant two-days credit towards confinement pursuant to United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).  However, this credit is not reflected in any of the post-trial processing documents or in the promulgating order.





� His punishment included a two-grade reduction in rank to Private E1, forfeiture of $437.00 per month for two months, extra duty and restriction to specified limits.  





� Appellant also contested a third charge involving attempted larceny under Article 80, UCMJ.  He was acquitted of this charge.





� The rental history was admitted as a prosecution exhibit without objection.  Trial counsel subsequently noted to the military judge that the “writing on the second page” attributing a price of $104.98 to the movie Broken Arrow, was irrelevant and inadmissible.  In response to trial counsel’s forthright comment, the military judge stated, “I’m going to circle the handwriting . . . and I’ll disregard it.”  The exhibit was then re-admitted.  





� The court’s findings may have created, by exceptions and substitutions, a duplicitous specification, Rule for Courts-Martial 906(b)(5) discussion, made up of larceny of a value greater than $100.00 (one videotape) and wrongful appropriation (the remaining three videotapes).   
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